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INTRODUCTION 

The  Joint  Committee  on  Congressional  Operations  has  prepared  a 
compilation,  "Leading  Cases  on  Congressional  Investigatory  Power." 
It  contains  legal  precedents,  enunciated  by  the  Federal  Courts,  which 
may  serve  as  a  guide  to  congressional  committees  in  the  conduct  of 
their  investigative  hearings. 

This  publication  refers  to  those  leading  cases  which  have  decided 
issues  pertinent  to  the  congressional  investigatory  process.  It  is  iiol  a 
comprehensive  analysis  of  the  legal  principles  presented. 

The  scope  of  the  study  includes  a  discussion  of  the  power  of  Con- 
gress to  investigate,  the  issuance  of  congressional  subpoenas,  the  proce- 
dural conduct  of  an  investigative  hearing,  and  the  constitutional  rights 
of  witnesses  who  appear  before  congressional  committees. 

The  Committee  appreciates  the  assistance  of  the  American  Law 
Division  of  the  Library  of  Congress  in  the  research  of  the  statutes, 
cases  and  congressional  practices  which  are  the  foundation  of  this 
study. 

The  Joint  Committee  hopes  that  this  compilation  will  be  of  assist- 
ance by  providing  insight  into  the  power  and  responsibilities  of  the 
( !ongressional  investigatory  process. 

Jack  Brooks,  Chair  num. 
Lee  Metcalf,  Vice  Chairman. 
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INTRODUCTION:  CONGRESSIONAL  INVESTIGATORY 

POWER 

Throughout  its  history,  Congress  has  asserted  its  power  to  investi- 
gate, to  compel  testimony,  and  to  punish  for  contempt.  During  the 
early  years  of  the  Republic,  congressional  investigations,  usually  con- 
ducted by  specially  authorized  committees,  focused  primarily  on  the 
executive  departments  and  instrumentalities  of  the  Federal  Govern- 
ment. Since  1828,  however,  Congress  has  also  asserted  the  right  to 
obtain  from  private  citizens  information  needed  to  enable  it  to  more 
effectively  meet  its  legislative  responsibilities. 

In  early  cases  1  the  courts  upheld  the  congressional  assertions  of 
contempt  power,  discerning  only  two  limitations  on  its  exercise. 
First.  Congress  must  have  been  performing  some  act  within  its 
jurisdiction  at  the  time  of  the  contempt,  and  second,  congressional  au- 
thority to  punish  was  limited  to  a  confinement  which  could  not  ex- 
tend beyond  the  end  of  the  session  during  which  the  punishment 
had  been  prescribed. 

This  punishment  restriction,  coupled  with  the  amount  of  time  re- 
quired to  hear,  debate  and  decide  charges  of  contempt  of  Congress 
before  the  bar  of  the  offended  House  eventually  resulted  in  the  formu- 
lation of  an  alternative  method  for  punishing  contempt  of  Congress. 
The  Act  of  1857  made  contempt  of  Congress  a  misdemeanor  punishable 
by  and  through  the  Federal  courts.2 

Congress  made  clear  in  that  act  that  the  statute  was  enacted  to  pro- 
vide to  Congress  an  optional  procedure  for  use  at  its  discretion.  When 
the  United  States  Statutes  were  later  revised,  however,  the  words  "in 
addition  to  the  pains  and  penalties  now  existing"  Ave  re  omitted.  In 
KUbourn  v.  Thompson?  an  1881  Supreme  Court  case,  a  witness  who 
had  been  tried  and  sentenced  at  the  bar  of  the  House  for  contempt  of 
Congress  asserted,  in  an  action  for  damages  brought  against  the 
Sergeant  at  Arms,  that  the  omission  of  those  words  showed  an  in- 
tent by  Congress  to  strip  itself  of  its  inherent  power  to  punish  for 
contempt.  While  the  Court  in  Kilbourn  did  not  decide  the  question, 
it  was  raised  again  in  In  re  Chapman*  where  the  Court  declared: 

It  [the  Act  of  1857  as  amended]  was  an  act  necessary  and 
proper  for  carrying  into  execution  the  powers  vested  in  Con- 
gress and  in  each  House  thereof.  We  grant  that  Congress 
could  not  devest  itself,  or  either  of  its  Houses,  of  the  essenl  ial 
and  inherent  power  to  punish  for  contempt,  in  cases  to  which 
the  power  of  either  House  properly  extended.5 

After  Kilbourn,  there  was  some  doubt  as  to  whether  the  legislative 
power  of  Congress  as  circumscribed  by  the  Kilbourn  decision  was  a 

i Anderson  v.  Dunn,  19  T'.S.  (6  Wheat.)  204  (1821)  :  Ex  parte  Nugent,  18  F.  Cas.  '71 
(No.  10375)   m.C  Cir.  1848). 

2  Act  of  1857.  11  Stat.  155  (1887). 
s  103  U.S.  168  (1881  >. 
<  106  U.S.  661   (1897). 
5  Id.  at  071-72. 

(1) 


sufficient  basis  to  compel  testimony  in  aid  of  legislation.  These  fears 
were  dissipated  by  McGrain  v.  Daugherty,6  where  the  Court  held: 
"We  are  of  [the]  opinion  that  the  power  of  inquiry— with  process  to 
enforce  it — is  an  essential  and  appropriate  auxiliary  to  the  legislative 
function."  7  The  inherent  power  of  Congress  to  punish  for  contempt 
was  last  exercised  in  1934  and  the  authority  of  the  Senate  to  try  the 
charge  of  contempt  before  its  bar  was  upheld  by  the  Supreme  Court.8 
Since  the  Senate  is  a  continuing  body,  it  has  been  held  that  its  power  to 
punish  for  contempt  is  not  limited  in  time  by  adjournment  or  periodi- 
cal dissolution.9 

Although  there  is  ample  judicial  authority  confirming  the  right  of 
either  House  to  exercise  its  inherent  power  to  punish  for  contempt 
without  relying  on  the  courts  or  statutes  which  serve  to  supplement 
that  power,10  the  recent  practice  is  for  the  House  concerned  to  direct 
that  the  contempt  be  certified  and  forwarded  to  the  U.S.  attorney  for 
prosecution.  This  course,  referred  to  as  "criminal  contempt".  l£ 
ducted  pursuant  to  2  U.S.C.  §  1$2.  which  provides : 

Every  person  who  having  been  summoned  as  a  witness  by  the 
authority  of  either  House  of  Congress  to  g'ire  testimony  or  to  pro- 
duce papers  upon  any  nwtter  under  inquiry  before  either  Houst .  or 
any  joint  commHtee  established  by  a  joint  or  concurrent  resolution 
of  the  tiro  Houses  of  Congress,  or  any  committee  of  either  House  of 
Congress,  iviltfully  makes  default,  or  who.  having  appeared.  ,. 
to  answer  any  question  pertinent  to  the  question  under  inquiry,  shall 
be  deemed  guilty  of  a  misdemeanor,  punishable  by  a  -fine  of  r>>ot 
more  than  $1,000  nor  less  than  $100  and  imprisonment  in  <i  common 
jail  for  not  less  than  one  month  nor  more  than  twelve  months. 

While  the  vast  majority  of  investigations  conducted  by  congres- 
sional committees  are  predicated  upon  the  need  for  information  to  aid 
in  the  legislative  process,  other  responsibilities  also  require  fact  finding 
procedures.  Congress  must  inform  itself  of  the  need  for  amendments 
to  the  Constitution.  Article  I.  Section  5.  clause  1  of  the  Constitution 
gives  to  each  House  the  power  to  judge  the  elections,  returns  and  quali- 
fications of  its  Members.  Each  House  1ms  a  responsibility  to  discipline 
its  Members.  Other  constitutional  functions  which  have  required  the 
use  of  congressional  investigatory  power  have  included:  confirmation 
of  nominees  for  public  office,  ratification  of  treaties,  the  guarantee  to 
the  States  of  a  republican  form  of  srovernment,  and  the  impeachment 
of  Federal  executive  and  judicial  officers. 

As  broad  as  the  power  to  investigate  is,  it  is  not  without  limits.  The 
separation  of  powers  doctrine  was  invoked  in  Kilbourn  v.  Thompson  to 
prohibit  congressional  investigations  with  respect  to  matters  pending 
before  the  courts,  as  to  which  no  valid  legislation  could  be  enacted.11 
It  has  also  been  asserted  that  Congress  lacks  authority  to  inquire  into 
matters  which   are  within   the  exclusive  province  of  the  executive 

8  273  U.S.  135  (1927). 

t  T<1.  n  t  i  7  | 

tjurney  v.  l/7;crVr7r7;oi.  ?04  T'.S.  125  (1935). 

'  V-  Grain  v.  Dnurjhrrty,  27.°.  U.S.  135,  1R1-82  (1927). 

i°  r»  re  Chaoman,  106  U.S.  R61.  071  72  (1S07):  Wntkins  v.  United  SUatc*.  354  U.S. 
17v  20fi  *7  ao")  :  Tobin  v.  Trvitcd  Stfntcs,  306  F.2d  270,  276  (D.C.  Cir.),  cert,  denied, 
371  T'.S.  002  (1962). 

u  See  <ii*o  Sinclair  v.  T'nitoJ  vt<ac*.  270  U.S.  263.  204  H020K 


branch  12  and  that  Congress  has  no  power  to  legislate  upon  subjects 
within  the  reserved  power  of  the  States.13 

The  Constitution  also  protects  the  individual  citizen  from  unwar- 
ranted congressional  intrusion.  A  witness  can  not  be  forced  to  give 
evidence  in  relation  to  his  private  affairs  unless  that  information  is 
needed  by  Congress  to  fulfill  one  of  its  constitutional  functions.  Even 
when  an  investigation  has  a  valid  purpose,  the  witness  may  have  a 
constitutional  privilege  to  refuse  to  testify.  Rights  under  the  First 
and  Fifth  Amendments  have  frequently  been  asserted  as  a  lawful 
excuse  for  refusing  to  answer  questions  asked  by  congressional 
committees. 

Following  is  a  compilation  of  general  principles  enunciated 
by  the  Federal  courts  concerning  the  authority  of  Congress  to  investi- 
gate, in  furtherance  of  its  legislative  responsibilities,  private  individ- 
uals and  organizations,  and  the  duties  of  congressional  committees  to 
respect  the  constitutional  rights  of  witnesses  who  appear  before  them. 


12  Barenblatt  v.  United  States,  3R0  U.S.  109,  112  (1959). 

»"  United  States  v.  DiCarlo,  102  F.  Supp.  597  (N.D.  Ohio  1952). 


INHERENT  POWER  OF  CONGRESS  TO  INVESTIGATE 

The  power  to  legislate  conferred  by  the  Constitution  of  the 
United  States  on  the  Congress  implicitly  confers  power  to  compel 
the  attendance  of  witnesses  necessary  to  furnish  information 
needed  for  the  efficient  exercise  of  the  legislative  function. 

The  issue  as  to  whether  the  ( Congress  had  the  power  I  o  exacl  in  forma- 
tion in  aid  of  its  legislative  function  was  decided  in  the  affirmative  in 
McGrain  v.  Daugherty.14  The  Court  said  : 

We  are  of  [the]  opinion  that  the  power  of  inquiry— with 
process  to  enforce  it — is  an  essential  and  appropriate  auxiliary 
to  the  legislative  function.  It  was  so  regarded  and  employed 
in  American  legislatures  before  the  Constitution  was  framed 
and  ratified.  Both  Houses  of  Congress  took  this  view  of  it 
early  in  their  history — the  House  of  Representatives  with  the 
approving  votes  of  Mr.  Madison  and.  other  members  whose 
service  in  the  convention  which  framed  the  ( Jonsth  ution  gi 
special  significance  to  their  action — and  both  houses  have 
employed  the  power  accordingly  up  to  the  present  time.  The 
Acts  of  1798  and  1857.  judged  by  their  comprehensive  terms, 
were  intended  to  recognize  the  existence  of  this  power  in 
both  houses  and  to  enable  them  to  employ  it  "more  effectu- 
ally" than  before.  So,  when  their  practice  in  the  matter  is 
appraised  according  to  the  circumstance-  in  which  it  was 
begun  and  to  those  in  which  it  has  been  continued,  it  falls 
nothing  short  of  a  practical  construction,  long  continued,  of 
the  constitutional  provisions  respecting  their  powers, 
therefore  should  be  taken  as  fixing  the  meaning  of  those 
provisions,  if  otherwise  doubtful. 

*  *  *  *  *  *  * 

A  legislative  body  cannot  legislate  wisely  or  effectively  in 
the  absence  of  information  respecting  the  conditions  which 
the  legislation  is  intended  to  affect  or  change;  and  where  the 
legislative  body  does  not  itself  possess  the  requisite  informa- 
tion— which  not  infrequently  is  true— recourse  must  be  had 
to  others  who  do  possess  it.  Experience  has  tausrht  that  mere 
requests  for  such  information  often  are  unavailing,  and  also 
that  information  which  is  volunteered  is  not  always  accurate 
or  complete:  so  some  means  of  compulsion  are  essential  to 
obtain  what  is  needed.  All  this  was  true  before  and  when  the 
Constitution  was  framed  and  adopted.  In  that  period  the 
power  or  inquiry — with  enforcing  process-  was  regarded  and 
employed  as  a  necessary  and  appropriate  attribute  of  the 
power'  to  legislate— indeed,  was  treated  as  inhering  in  it.  Thus 
there  is  ample  warrant  for  thinking,  as  we  do.  that  the  con- 


27.°,  U.S.  135  (1927). 


stitutional  provisions  which  commit  the  legislative  function 
to  the  two  nouses  are  intended  to  include  this  attribute  to  the 
end  that  the  function  may  be  effectively  exercised.15 

Delegation  of  Investigative  Power  to  Congressional  Committees 

standing  rui.es  and  special  resolutions 

The  investigatory  power  of  either  House  may  be  delegated  to  a 
committee  either  by  the  standing  rules  of  each  body  or  by  special 
resolution,  and  whether  a  committee  is  authorized  to  exact  cer- 
tain information  from  a  witness  appearing  before  it  is  determined 
by  reviewing  the  scope  of  the  enabling  resolution  as  adopted  by 
the  parent  House  which  initially  authorized  the  investigation. 

In  United  staffs  v.  Bumely, 1(!  a  witness,  secretary  of  an  organiza- 
tion which  engaged  in  the  sale  of  books  of  a  particular  political 
"tendentiousness,"  refused  to  disclose  to  the  House  Select  Committee 
on  Lobbying  Activities  the  names  of  those  who  made  bulk  purchases 
of  these  books  for  further  distribution,  The  witness  was  found  in 
contempt  of  Congress  under  2  U.S.C.  §  192.  The  court  of  appeals  re- 
versed the  conviction  and  their  decision  was  affirmed  by  the  Supreme 
Court. 

The  pertinent  portion  of  the  enabling  resolution  authorizing  the 
committee's  investigation  reads  as  follows  : 

The  Committee  is  authorized  and  directed  to  conduct  a 
study  and  investigation  of  (1)  all  lobbying  activities  in- 
tended to  influence,  encourage,  promote,  of  retard  legisla- 
tion: and  (2)  all  activities  of  agencies  of  the  Federal  Gov- 
ernment intended  to  influence,  encourage,  promote,  or  retard 
legislation.17 

The  Court  held  that  the  investigation  was  limited,  by  the  terms  of 
the  resolution,  to  activities  constituting  direct  contact  with  Congress, 
and  did  not  extend  to  those  broader  activities,  as  the  Government 
contended,  such  as  attempts  to  influence  the  thinking  of  the  community. 

In  writing  the  opinion  for  the  majority.  Justice  Frankfurter  stated  : 

As  a  matter  of  English,  the  phrase  "lobbying  activities" 
readily  lends  itself  to  the  construction  placed  upon  it  below, 
namely,  "lobbying  in  its  commonly  accepted  sense,"  that  is, 
"representations  made  directlv  to  the  Congress,  its  members, 
or  its  committees;'  00  App  DC  382,  391,  107  F2d  166,  175, 
and  does  not  reach  what  was  in  Chairman  Buchanan's  mind, 
attempts  "to  saturate  the  thinking  of  the  eommnnitv."  00 
Cong  Tl^c  13883.  Tf  "lobbying"  was  to  cover  all  activities  of 
anyone  intending  to  influence,  encourage,  promote  or  retard 
legislation,  why  did  Congress  differentiate  between  "lobbying 
activities"  and  other  "activities  *  *  *  intended  to  influence"? 
Had  Congress  wished  to  authorize  so  extensive  an  investi- 
ioji  of  the  influences  that  form  public  opinion,  would  it 
not  have  used  language  at  least  as  explicit  ns  it  employed  in 
the  very  resolution  in  question  in  authorizing  investigation 


-r'  M.  pt  174  -75  (footnote  omitted). 

U.S.  41  nofrtv 

17  TT.U.  Res.  298,  81st  Con?..  1st  Sess.  (1949  I. 


of  government  agencies?  Certainly  it  does  no  violence  to  bke 
phrase  "lobbying  activities"  to  give  it  a  more  restricted  scope. 
To  give  such  meaning  is  not  barred  by  intellectual  honesty. 
So  to  interpret  is  in  the  candid  service  of  avoiding  ;i  serious 
constitutional  doubt.18 

PROPER  FORM 

Legislative  Purpose 

Although  Congress  possesses  inherent  power  to  conduct  investi- 
gations, a  congressional  resolution  authorizing  such  must  be 
passed  in  proper  form.  While  it  is  a  better  practice  for  Congress 
to  state  specifically  its  investigative  purpose  in  the  authorizing 
resolution,  such  language  is  not  necessarily  a  prerequisite  to  the 
validity  of  the  resolution.  A  legislative  purpose  may  be  inferred 
from  the  subject  of  investigation  and  indeed  the  U.S.  Supreme 
Court  has  declared  a  presumption  in  favor  of  the  existence  of  a 
legislative  purpose. 

In  McGrain  v.  Daugherty,19  the  original  resolution  that  authorized 
the  Senate  investigation  made  no  mention  of  a  legislative  purpr.se.  A 
subsequent  resolution  for  the  attachment  of  a  contumacious  witness 
declared  that  his  testimony  was  sought  for  the  purpose  of  obtaining 
"information  necessary  as  a  basis  for  such  legislative  and  other 
action  as  the  Senate  may  deem  necessary  and  proper."  The  Court 
found  that  the  investigation  was  ordered  for  a  legitimate  object.  It 
stated  : 

The  only  Legitimate  object  the  Senate  could  have  in  order- 
ing the  investigation  was  to  aid  it  in  legislating:  and  we 
think  the  subject-matter  was  such  that  the  presumption 
should  be  indulged  that  this  was  the  real  object.  An  exp 
avowal  of  the  object  would  have  been  better:  but  in  view  of 
the  particular  subject-matter  was  not  indispensable.20 
*  *  *  *  *  '■'■'■  ;,; 

The  second  resolution — the  one  directing  that  the  witness  be 
attached — declares  that  his  testimony  is  sought  with  the 
purpose  of  obtaining  "information  necessary  as  ;i  basis  for 
sue])  legislative  and  other  action  as  the  Senate  may  deem 
necessary  and  proper."  This  avowal  of  contemplated  leg 
tion  is  in  accord  with  what  we  think  is  the  rigjhl  mterpretal  ion 
of  the  earlier  resolution  directing  the  investigation.  T\  e 
gested  possihilitv  of  "other  action"  if  deemed  "necessary  or 
proper"  is  of  course  open  to  criticism  in  thai  there  is  no  other 
action  in  the  matter  which  would  be  within  the  power  of  tic 
Senate.  Bui  we  do  not  assent  to  the  view  that  this  indefinite 
and  untenable  suggestion  invalidates  the  entire  proceeding. 
The  right  view  in  our  opinion  is  that  it  takes  nothing  from 
the  lawful  object  avowed  in  the  same  resolution  and  rightly 
inferable  from  the  earlier  one.  Tt  is  not  as  if  an  inadmissible 
or  unlawful  object  were  affirmatively  and  definitely  avowed.3 


^United  States  v.  Rumely,  345  U.S.  41.  47  (1953)  (omissions  in  original).  See  also 
Sinclair  v.  United  Stales,  27!)  U.S.  263,  200  (1929)  ;  McGrain  v.  Dougherty,  27:;  U.S.  135, 
15S.  160  (1927). 

i"  273  n  S.  135  I  1927). 

^I<1.  at  17s. 

2i  J<7.  at  180. 


Congress  need  not  state  explicitly  what  action  it  intends  to 
take  as  a  result  of  an  investigation. 

A  resolution  authorizing  an  inquiry  into  charges  of  corruption 
against  certain  Senators  was  held  valid  despite  the  fact  that  it  was 
silent  as  to  what  might  be  done  when  the  investigation  was  finished. 

Speaking  for  the  court  in  In  re  Choymjm-  Mr.  Chief  Justice  Fuller 
wrote : 

The  questions  were  undoubtedly  pertinent  to  the  subject- 
matter  of  the  inquiry.  The  resolutions  directed  the  committee 
to  inquire  "whether  any  senator  has  been,  or  is,  speculating  in 
what  are  known  as  sugar  stocks  during  the  consideration  of 
the  tariff  bill  now  before  the  Senate."  What  the  Senate  might 
or  might  not  do  upon  the  facts  when  ascertained,  we  cannot 
say.  nor  are  we  called  upon  to  inquire  whether  such  ventures 
might  be  defensible,  as  contended  in  argument,  but  it  is  plain 
that  negative  answers  would  have  cleared  that  body  of  what 
the  Senate  regarded  as  offensive  imputations,  while  affirma- 
tive answers  might  have  led  to  further  action  on  the  part  of 
the  Senate  -  ithin  its  constitutional  powers. 

Nor  will  it  do  to  hold  that  the  Senate  had  no  jurisdiction 
to  pursue  the  particular  inquiry  because  the  preamble  and 
resolutions  did  not  specify  that  the  proceedings  were  taken 
for  the  purpose  of  censure  or  expulsion,  if  certain  facts  were 
disclosed  by  the  investigation.  The  matter  was  within  the 
range  of  the  constitutional  powers  of  the  Senate.  The  reso- 
lutions adequately  indicated  that  the  transactions  referred  to 
were  deemed  by  the  Senate  reprehensible  and  deserving  of 
condemnation  and  punishment.  The  right  to  expel  extends 
to  all  cases  where  the  offense  is  such  as  in  the  judgment  of  the 
Senate  is  inconsistent  with  the  trust  and  duty  of  a  member. 
*  *  *  *  *  *  * 

We  cannot  assume  on  this  record  that  the  action  of  the 
Senate  was  without  a  legitimate  object,  and  so  encroach  upon 
the  ■  of  that  body.  Indeed,  we  think  it  affirmatr 

appears  that  the  Senate  "was  acting  within  its  right,  and  it 
-  certainly  not  necessary  that  the  resolutions  ;hould  declare 
ivance  what  the  Senate  meditated  doing  when  the  inves- 
t  i eat  ion  was  concluded.25 

Spi  cific   Subject  Matter 

Investigations  may  be  conducted  by  subcommittees  when  they 
are  v  authorized  to  do  so.  The  line  of  authority  from  the 

House  to  a  committee  and  then  to  the  subcommittee  must  plainly 
and  explicitly  appear,  and  it  must  appear  in  terms  of  a  delegation 
with  respect  to  a  particular,  specific  subject  matter.  Absent  proof 
of  a  cle^r  delegation  of  such  authority,  criminal  contempt  of  a 
lal  committee  cannot  be  sustained  under  2  U.S.C.  §  192. 

\.  United  States,24  a  witness  appeared  before  a  Subcom- 
mil  •  !  [ouse  Committee  on  Un-American  Activities  and  refused 


«  ion  r.s.  r.r.1  (1897). 

al  669  to. 
--  384  U.S.  702  (infiO). 
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to  answer  certain  questions  concerning  his  affiliation  with  the  Commu- 
nist Part}'  and  challenged  the  authorization  of  the  subcommittee  to 
conduct  its  investigation.  His  conviction  for  contempt  was  reversed  by 
the  U.S.  Supreme  Court  on  the  ground  that  the  subject  of  the  inquiry 
was  never  specified  or  authorized  by  the  committee,  as  required  by 
its  own  rules,  nor  was  there  a  lawful  delegation  of  authority  to  the 
subcommittee  to  conduct  the  investigation.  It  said : 

Rule  I  of  the  Rules  of  Procedure  of  the  House  Committee 
on  Un-American  Activities  provides  that  "No  major  investi- 
gation shall  be  initiated  without  approval  of  a  majority  of  the 
Committee.''  Rule  XI,  par.  26,  of  the  Rules  of  the  House  of 
Representatives  requires  each  Committee -of  the  House  to  keep 
a  record  of  all  committee  actions.  There  is  no  resolution, 
minute  or  record  of  the  Committee  authorizing  the  inquiry 
with  which  we  are  concerned. 

The  Solicitor  General's  brief  in  this  Court  states  that  : 
"Admittedly,  there  is  no  direct  evidence  that  the  Committee 
approved  the  investigation  of  Communist  activities  in  the 
field  of  labor  which  the  hearings  at  which  petitioner  was 
called  to  testify  were  a  part."  A  footnote  to  this  statement 
concedes  that  "We  do  not  dispute  that  this  investigation  was 
a  'major'  one  and  that  approval  by  a  majority  of  the  Commit- 
tee was  therefore  required." 

The  Government's  only  plea  in  avoidance  of  this  obvious 
deficienev  is  that  we  should  "infer"  Committee  approval  of 
the  inquiry  at  which  petitioner  was  required  to  respond  to 
questions,  because  it  was  part  of  the  Committee's  alleged  "con- 
tinuing investigation"  of  Communist  activities  in  the  labor 
field.  But  this  is  clearly  impermissible. 

We  are  not  here  dealing  with  the  justification  for  an  in- 
vestigation by  a  committee  of  the  Congress  as  a  matter  of 
congressional'  administration.  That  is  a  legislative  matter. 
We  are  here  concerned  with  a  criminal  proceeding.  It  is 
clear  as  a  matter  of  law  that  the  usual  standards  of  the  crim- 
inal  law  must  he  observed,  including  proper  allegation  and 
proof  of  all  the  essential  elements  of  the  offense  Moreover, 
the  Congress,  in  enacting  §  192,  specifically  indicated  that  it 
relied  upon  the  courts  to  apply  the  exacting  standards  of 
criminal  jurisprudence  to  cl  of  contempt  of  Congress  in 

order  to  assure  that  the  congressional  investigative 
when  enforced  by  penal  sanctions,  would  not  be  abi 

*  :|:  *  *  *  *  * 

The  House  Committee  on  Un-American  Activities  has  it- 
self recognized  the  fundamental  importance  of  specific  au- 
thorization by  providing  in  its  Rule  1  thai  a  major  inquiry 
must  be  initiated  by  vote  of  a  majority  of  the  Committee. 

When  a  committee  rule  relates  to  a  matter  of  such  impor- 
tance, it  must  be  strictlv  observed.  Yell'm  v.  / 
374  US  109,  10  L  ed  2d  778,  83S  Cf   L828.  Since  t:<  i  pr< 
inquiry  is  concededly  part  of  a  "major  investigation*'  an  i  the 
Committee  did  not  authorize  it  as  required  by  its  own  Rule  I, 


23  lil.  at  706-07  (footnotes  omitted  l. 
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this  prosecution  must  fail.  There  is  no  basis  for  invoking 
criminal  sanctions  to  punish  a  witness  for  refusal  to  cooper- 
ate in  an  inquiry  which  was  never  properly  authorized.26 

:,':  *  sj:  :Jc  *  #  * 

It  should  be  noted  that  Rule  I  of  the  Committee  has  a 
special  significance  in  the  case  of  the  House  Un-American 
Activities  Committee.  The  Committee  is  a  standing  committee 
of  the  House,  not  a  special  committee  with  a  specific,  narrow 
mandate.  Its  charter  is  phrased  in  exceedingly  broad  lan- 
guage. It  is  authorized  to  make  investigations  of  un-American 
and  subversive  "propaganda"  and  "propaganda  activities" 
and  "all  other  questions  in  relation  thereto  that  would  aid 
Congress  in  any  necessary  remedial  legislation."  To  support 
criminal  prosecution  under  §  192,  this  generality  must  be  re- 
fined as  Rule  I  contemplated.  Otherwise,  it  is  not  possible  for 
witnesses  to  judge  the  appropriateness  of  questions  addressed 
to  them,  or  for  the  Committee,  the  Congress,  or  the  Courts 
to  make  the  essential  judgment  which  §  192  requires :  whether 
the  accused  person  has  refused  "to  answer  any  question  per- 
tinent to  the  question  under  inquiry." 

It  now  appears  that  the  investigation  and  the  "question 
under  inquiry"  in  petitioner's  case  were  neither  properly  au- 
thorized nor  specifically  stated.  Nor  was  the  purpose  of  the 
inquiry  clearly  understood,  apparently,  even  by  the  members 
of  the  Subcommittee  themselves.  Although  at  the  outset  of 
the  hearings  the  Subcommittee  Chairman  did  allude  to  "Com- 
munist Party  activities  within  the  field  of  labor"  as  the  sub- 
ject matter  under  investigation,  statements  and  declarations 
of  Committee  members  were  at  variance  with  this  purported 
purpose.  The  recital  in  the  second  and  revised  indictment  that 
it  was  "Communist  Party  activities  within  the  field  of  labor" 
was  therefore  based  on  quicksand.  Obviously,  this  Court's 
decision  in  Russell  [Russell  v.  United  States.  369  U.S.  749 
(  L962)]  cannot  be  satisfied  by  a  mere  statement  in  the  indict- 
ment, having  no  underpining  in  an  authorizing  resolution, 
that  the  recited  subject  was  in  fact  the  subject  of  the  inquiry. 
Russell  called  for  more  than  a  draftsman's  exercise. 

There  is  in  this  case  another  fatal  defect.  The  hearings  in 
which  petitioner  was  called  to  testify  were  before  a  Subcom- 
mittee of  the  House  Committee  on  Un-American  Activities. 
Pursuant  to  Committee  authorization,  the  Chairman  on  Feb- 
ruary 9,  1955,  appointed  a  Subcommittee  of  three  members 
to  conduct  hearings  at  which  three  named  witnesses,  in- 
cluding petitioner,  were  to  be  called.  Neither  the  resolution 
nor  any  minutes  or  other  records  of  the  Committee  stated 
the  subject  matter  committed  to  the  Subcommittee  or  other- 
wise described  or  defined  its  jurisdiction  in  terms  of  subject 
matter.  Once  again,  we  emphasize  that  we  express  no  view 
as  to  the  appropriateness  of  this  procedure  as  a  method  of 
conducting  congressional  business.  But,  once  again,  we  em- 
phasize that  we  must  consider  this  procedure  from  the  view- 
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point  not  of  the  legislative  process,  but  of  the  administration 
of  criminal  justice,  and  specifically  the  application  of  the 
criminal  statute  which  has  been  invoked. 

Viewed,  in  this  perspective,  the  problem  admits  of  only 
one  answer.  Courts  administering  the  criminal  law  cannot 
apply  sanctions  for  violation  of  the  mandate  of  an  agency — 
here,  the  Subcommittee — unless  that  agency's  authority  is 
clear  and  has  been  conferred   in  accordance   with   law. 

We  do  not  question  the  authority  of  the  Committee  ap- 
propriately to  delegate  functions  to  a  subcommittee  of  its 
members,  nor  do  we  doubt  the  availability  of  §  V.)%2  for  punish- 
ment of  contempt  before  such  a  subcommittee  in  proper  cases. 
But  here,  not  only  did  the  Committee  fail  to  authorize  its  own 
investigation,  but  also  it  failed  to  specify  the  subject  of  in- 
quiry that  the  Subcommittee  was  to  undertake.  The  criminal 
law  cannot  be  used  to  implement  jurisdiction  so  obtained, 
without  metes  and  bounds,  without  statement  or  description 
of  the  subject  committed  to  the  Subcommittee.  United  States 
v.  Seeger,  303  F2d  478  (CA2d  Cir  1962)  Cf.  United  States 
v.  Lamont,  18  FED  27  (DC  SD  NY  1955),  ami,  236  F2d 
312  (CA  2d  Cir  1956). 27 


27  Id.  at  711-14  (footnotes  omitted).  See  also  United  States  v.  Lumont,  18  F.R.D.  27 
(S.D.  X.Y.  1950),  aff'd,  236  F.2d  312  (2d  Cir.  1956)  ;  United  States  v.  Kami)),  136  F.  Supp. 
791  (D.  Mass.  1956). 
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CONGRESSIONAL  SUBPOENA  POWER 
Compelling  Testimony  Without  Subpoena 

VOLU  \  i  A  I!V    APPEAJRAN<  T. 

A  witness  appearing  voluntarily  before  a  committee  is  punish- 
able for  contempt  if  he  fails  to  answer  the  questions  asked  by 
the  committee. 

In  Sinclair  v.  United  States,28  the  witness  argued  that  there  was  no 
proof  of  any  authorized  inquiry  by  the  Committee  on  Public  Lands 
and  Surveys  or  that  he  was  legally  summoned  to  appear  before  it — 
although  he  in  fact  did  appear.  The  Court  held  that  "Section  102 
[Contempt  of  Congress]  plainly  extends  to  a  case  where  a  person  volun- 
tarily appears  as  a  witness  without  being  summoned  as  well  as  to  the 
case  of  one  required  to  attend."  29 

WARRANT   OF    ARREST 

If  the  House  involved  believes  that  important  evidence  might 
otherwise  be  lost,  it  may  issue  a  warrant  of  arrest  to  insure  the 
attendance  of  a  witness. 

In  Barry  v.  United  state*  ex  rel.  Cunningham,30  a  witness  had  re- 
fused to  answer  questions  propounded  by  a  special  Senate  committee 
authorized  to  inquire  into  the  validity  of  the  elect  ion  of  a  Senator.  The 
committee  reported  its  proceedings  to  the  Senate,  re  commending  that 
the  witness  be  adjudged  in  contempt  of  the  Senate.  Instead,  the  8 
ate  adopted  a  resolution  reciting  the  witness'  contumacy  and  insl  i 
ing  the  President  to  issue  a   warrant  Lding  the  Sergeant  at 

Arms  to  take  the  witness  into  cus    i  ly  and  bring  him  before  the  bar 
of  the   Senate  to  answer  questions   pi  he   matter  under 

inquiry. 

The  witness  immediately  brought  a  -  corpus  proceeding;  the 

rict  court  dis  f;i<   writ  but  the  court  of 

the  i  ,  holding  that  the  arrest  was  in  reality  i 

'.  if  it  should  be  n  garded  as  an  arrest  to  pro 
the  witness,  it  was  void  be  btend  at  the  bar  of  the 

Senate  had  not  previously  been  served  on  him,  and  thai  this  was  pre- 
requisite to  the    -  of  an  attachment.  The  Suprei 
$ed  the  decision  of  the  court  o!'  Tt  held  I 

blv  believed  that  important  evidence  might  othei 
d  its  warrant  of  arrest  to  : 
it  was  not  for  the  court  to  say  that  it  had  abused 


2 
29] 
S    597     1929). 
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REGISTRATION   AND   QUESTIONNAIRES 

It  is  well  established  that  Congress  has  the  power  to  secure 
needed  information  relative  to  legislative  action  through  registra- 
tion and  answers  to  questionnaires. 

In  several  cases  the  courts  have  upheld  statutes  requiring  the  filing  of 

information  with  administrative  agencies  on  the  ground  that  such 
statutes  are  an  e  rcise  of  the  legislative  power  to  obtain  information 
in  aid  of  legislation. 

In  Elect™  Bond  <&  Share  Company  v.  Securities  and  Exchange 
Commission,*2  certain  public  utility  holding  companies  challenged  the 
validity  of  a  law  which  required  them  to  register  with  the  Securities 
and  Exchange  Commission  and  to  furnish  information  concerning 
their  organization,  financial  structure,  and  business  operations.  The 
Court  upheld  the  requirement,  saying : 

We  need  not  now  determine  to  what  precise  extent  these 
defendants  are  actually  engaged  in  interstate  commerce.  It  is 
enough  that  they  do  have  continuous  and  extensive  opera- 
tions in  that  commerce,  and  Congress  cannot  be  denied  the 
power  to  demand  the  information  which  would  furnish  a 
guide  to  the  regulation  necessary  or  appropriate  in  the  na- 
tional interest.  Regulation  is  addressed  to  practices  which 
appear  to  need  supervision,  correction  or  control.  And  to  de- 
termine what  regulation  is  essential  or  suitable.  Congress  is 
entitled  to  consider  and  to  estimate  whatever  evils  exist.33 
******* 

Congress  has  further  declared  in  paragraph  (b)  of  that 
serf  ion,  upon  the  basis  of  facts  disclosed  by  the  reports  of  the 
Federal  Trade  Commission  and  of  the  Committee  on  Inter- 
state and  Foreign  Commerce  of  the  House  of  Representa- 
tives, and  otherwise  ascertained,  the  circumstances  in  which 
the  national  interest  and  the  interest  of  investors  and  con- 
sumer's may  be  adversely  affected  by  the  operation  of  pub- 
lic utility  holding  companies.  And  after  this  catalogue  of  the 
abuses  which  may  exist  in  the  circumstances  described,  Con- 
gress declares  it  to  be  its  policy  "to  meet  the  problems  and 
eliminate  the  evils  as  enumerated  in  this  section,  connected 
with  public-Utility  holding  companies  which  are  engaged 
in  interstate  commerce  or  in  activities  which  directly  affect 
or  burden  interstate  commerce."  Without  attempting  to  state 
the  limits  of  permissible  regulation  in  the  execution  of  this 
declared  policy,  we  have  no  reason  to  doubt  that  from  these 
defendants,  with  their  highly  important  relation  to  interstate 
commerce  and  the  national  economy.  Congress  was  entitled 
to  demand  the  fullest  information  a^  to  organization,  finan- 
cial structure  and  all  the  activities  which  could  have  any 
bearing  upon  the  exercise  of  congressional  authority.34 


-  303  U.S.  419  (1938). 

M  III.   ilt     I   id. 

'  Td.  at   »41. 

The  registration  requirements  of  (lie  Selective  Service  and  Training  Act  of  194<  J 
si;it  8RE5  (1940)  were  licit]  \alid  upon  similar  reasoning  in  T'vited  States  v.  Rappeport, 
36  F.  s.ipo.  915  (S.D.N.T.),  aff'd  sub  nom.  United  State*  v.  Holing,  120  F.iM  236  (2d 
Cir.  1041  l    (per  curiam). 
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Issuance  of  Congressional  Subpoenas 

Both  the  House  and  Senate  by  rule  authorize  their  committees 
to  issue  subpoenas  requiring  the  production  of  documents  and 
the  attendance  of  witnesses  concerning  matters  within  the  juris- 
diction of  the  committee. 

House  Rule  [XI  Z(m),9tfhCovg.  (1975)] 

Formerly  the  House  selectively  granted  subpoena  power  to  several 
standing  committees  by  rule.  The  remaining  standing  committees  and 
select  or  special  committees  obtained  the  subpoena  power  from  the 
House  by  separate  resolution.  With  the  adoption  of  H.  Kes.  988  (93d 
Cong.,  2d  Sess.),  the  House  extended  its  general  grant  of  the  subpoena 
power  to  all  of  its  standing  committees  by  rule. 

Senate  Rule  [2  U.S.C.  §  190b] 

The  Senate  also  grants  the  subpoena  power  to  each  of  its  standing 
committees  (2  U.S.C.  §  190b).  However.  §  190b  also  grants  the  sub- 
poena power  to  any  subcommittee  of  a  Senate  standing  committee. 
The  rule  does  not  outline  i\\e  formalities  for  the  issuance  of  the 
subpoena  by  the  Senate  committee  or  subcommittee.  Instead  com- 
mittees and  subcommittees  generally  adopt  rules  which  require  au- 
thorization of  a  subpoena  by  a  majority  of  the  members  of  the 
committee  or  subcommittee  and  which  permit  the  subpoena  to  be 
issued  over  the  signature  of  the  chairman  or  any  member  designated 
by  the  committee  or  subcommittee. 

In  Shelton  v.  United  States,35  a  subpoena  issued  to  the  defendant 
whose  name  appeared  on  a  list  submitted  by  the  subcommittee  counsel 
to  the  chairman  alone  was  invalid : 

The  Senate  Internal  Security  Subcommittee  was  created 
pursuant  to  Senate  Resolution  366  of  the  Eighty-first  Con- 
gress. Second  Session.  Section  2  of  that  resolution  outlines  the 
power  of  the  Subcommittee  with  respecl  to  the  attendance  of 
witnesses  at  hearings:  'The  committee,  or  any  duly  author- 
ized subcommittee  thereof ,  is  authorized  *  :::  to  require  by 
subpenas  or  otherwise  the  attendance  of  such  witnesses 
as  it  deems  advisable.  *  *  ;:  Subpenas  shall  be  issued  by  the 
chairman  of  the  committee  or  the  subcommittee,  and  may  be 
served  by  any  person  designated  by  such  chairman.'  Examina- 
tion of  this  authorization  discloses  that  the  resolution  divides 
the.  authority  with  respect  to  the  attendance  of  witnesses  into 
two  parts.  The  first  gives  to  the  committee  or  subcommittee 
itself  the  discrH  ionarv  function  of  calling  such  witnesses  ';ns 
it  deems  advisable."  Thus  it  places  in  the  Subcommittee  the 
power  and  the  responsibility  of  deciding  who  shall  ho  called. 
It  then  places  the  mechanical  or  ministerial  function  of 
issuing  the  subpoenas  in  the  chairman. 

Here,  admittedly,  the  Subcommittee  did  not  determine  the 
witnesses  to  be  called.  But  the  Government  points  to  Rule  2  of 
the  Subcommittee's  rules  and  argues  that,  since  the  Subcom- 
mittee itself  has  interpreted  the  resolution  in  its  "Rule  2.  the 
court  must  accept  that  interpretation.  "Rule  -2.  however.  m< 


*  .127  F.2d   601  (D.C.  Cir.  1963). 
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refers  to  the  ministerial  duty  of  issuing  subpoenas.  It  says: 
"Subpenas  for  attendance  of  witnesses  *  *  *  shall  be  issued 
by  the  subcommittee  chairman  or  by  any  other  member  of  the 
subcommittee  designated  by  him."  Thus  Rule  '2  would  allow 
the  chairman  to  delegate  his  ministerial  responsibility  under 
the  resolution  for  issuing  subpoenas  to  another  member  of  the 
Subcommittee.  Rule  2  makes  no  reference  whatever  to  the 
discretionary  function  of  calling  witnesses  "it  deems  advis- 
able." which  function  Senate  Resolution  366  imposes  on  the 
Subcommittee  itself.  Since  the  Subcommittee  did  not  author- 
ize the  issuance  of  the  subpoena  to  Shelton,  the  subpoena  was 
invalid.  Compare  Yellin  v.  United  States.  374  U.S.  109,  83 
S.Ct.l828,-10L.Ed.2d778  (1063). 

Actually,  one  cannot  read  this  record  without  realizing  that 
the  whole  faction  of  determining  who  the  witnesses  would  be 
was  do  facto  delegated  to  the  Subcommittee  counsel.  Xot  even 
the  chairman,  by  his  own  admission  and  that  of  the  Subcom- 
mittee counsel,  made  the  decision  to  call  Shelton,  nor  did  he 
know  why  Shelton  was  called.  Thus,  assuming  the  language  of 
Senate  Resolution  366.  "The  committee  [may]  require  by 
subpena  or  otherwise  the  attendance  of  such  witnesses  *  *  * 
as  it  deem-  advisable,"  can  be  read  to  mean  "as  the  chairman 
deems  advisable,"  still  the  subpoena  to  call  Shelton  was  invalid 
because  the  decision  to  issue  it  was  d-e  facto  made  by  Subcom- 
mittee counsel  alone.-0 

In  Liverightv.  United  Stalk  *.■'  :  the  court  said  : 

In  his  second  trial,  appellant  raised  several  points  which 
were  not  decided  in  this  court's  prior  consideration  of  his 
case,  one  of  which  is  that  his  subpoena  was  issued  in  violation 
of  Senate  Resolution  366  of  the  Eighty-first  Congress,  Second 
Session.  It  appears  from  the  record  that  the  subpoena  was 
issued  by  the  Chairman  of  the  Subcommittee.  Senator  East- 
land, after  conferring  with  Robert  Morris,  then  Chief  Counsel 
for  the  Subcommittee.  According  to  the  testimony  of  Mr. 
Morris,  none  of  the  other  members  of  the  Subcommittee  were 
consulted,  with  the  possible  exception  of  Senator  Jenner. 
It  is  clear  that  the  Subcommittee  itself  never  decided,  or  even 
considered,  whether  appellant  Liveright  should  be  compelled 
to  testify  before  it. 

With  regard  to  the  issuance  of  subpoenas,  Senate  Resolution 
366  provides  that  "|t]he  committee,  or  any  duly  authorized 
subcommittee  thereof,  is  authorized  *  *  ::  to  require  by  sub- 
penas  or  otherwise  the  attendance  of  such  witnesses  *  *  *  as 
it  deems  advisable."  In  Shelton  v.  United  States.  117  I'.S. 
App.D.C.  155,  160,  327  F.2d  601,  606  (1963),  we  held  that 
this  resolution  places  in  the  Subcommittee  itself,  and  not  in 
any  individual  member,  "the  power  and  the  responsibility  of 
deciding  who  shall  be  called."  (Emphasis  in  Shelton  opinion.) 
The  court's  opinion  in  Shelton  noted  that,  by  requiring  all 


3«  Id.  at  60.1-07  (footnotes  omitted;  emphasis,  brackets,  and  omissions  in  original). 
:  P.2d  47:;  iD.C.  Cir.  196.ji. 
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decisions  to  compel  attendance  of  wit  nesses  to  be  made  by  the 
Subcommittee,  and  not  by  an  indivdua]  member  thereof,  the 
resolution  served  to  protect  the  right  of  all  persons  to  be  free 
from  unnecessary  invasions  of  their  privacy.  Failure  to 
comply  with  the  resolution  was  held  to  be  a  valid  defense  to 
a  prosecution  for  contempt  of  Congress  under  2  1  \S.(  \  §  L92. 
Thus  effect  was  given  to  the  congressional  concern,  expressed 
in  the  resolution,  that  proper  procedures  be  followed  before 
any  person  is  compelled  to  forfeit  his  fundamental  right  to 
privacy.38 

SUBPOENA  AUTHORIZATION   AM)  SCOPE 

A  properly  authorized  subpoena  issued  by  a  committee  or  a 
subcommittee  lias  the  same  force  and  effect  as  a  subpoena  issued 
by  the  House  itself.™ 

Subpoenas  issued  by  congressional  committees  must  not  exceed 
the  scope  of  authority  delegated  to  the  committee. 

In  United  States  v.  Patterson,40  the  witness  was  summoned  to  ap- 
pear before  the   Select   Committee  on   Lobbying   Activities   and  to 
produce  documents  of  the  Civil   Rights  Congress   relating  to    (a) 
the  organization  and  finances  of  the  Civil  Rights  Congress,  and   (b) 
the  activities  of  the  Civil  "Rights  Congress,   its   members,  officers, 
directors,  representatives,  agents,  and  employees  pertaining  to  leg- 
islation. He  appeared  before  the  committee,  but   refused  to  produce 
the  records.  He  was  cited  for  contempt  of  Congress.  The  trial  courl 
dismissed  the  indictment  sua  sponte,  and  the  Government  appealed. 
The  Select  Committee  on  Lobbying  Activities  purported  to 
act  under  House  Resolution  298  which  authorized  it.  inter 
alia,  to  conduct  *  :::  *   Tan]  investigation  of  *  *  *  all  lob- 
bying activities  intended  to  influence  *  *  *  legislation."  Be- 
cause the  District  Court  thought  that  the  Federal  Regulation 
of  Lobbving  Act,  requiring  submission  of  information  sim- 
ilar to  that  sought  by  the  Committee  here,  was  unconstitu- 
tional, it  concluded  that  House  Resolution  298  was  likewise 
defective. 

That  Resolution  was  under  attack  in  United  States  v. 
Rumely,  [345  U.S.  41.  73  S.  Ct.  543,  545  (1953)1  recently 
decided  by  the  Supreme  Court  after  the  District  Court's  ac- 
tion in  the  present  case.  The  Court  recognized  the  possible 
conflict  between  the  "power  of  Congress  to  investigate"  and 
the  "limitation  imposed  by  the  First  Amendment"  but  held 
that  "falccommodation  of  these  contending  principles  * 
is  not  called  for  until  after  we  [the  Supreme  Court]  have 
construed  the  scope  of  the  authority  which  the  House  of 
Representatives  gave  to  the  Select  Committee  on  Lobbying 
Activities."  The  Court's  construction,  following  the  view  of 
this  court  in  that  case,  limited  the  phrase  "lobbying  activi- 
ties" to  "lobbying  in  its  commonly  accented  sense,"  that  is, 
'representations  made  directly  to  the  Congress,  its  members. 


39  Tfl    at  474-75   (footnotps  omittod  :  braokPts  anrl  omissions  in  original). 
MMcChrain  v.   Dauahcrtij.  273  U.S.  135.  159   (1027)  :   Tv  re  Motion  to   Quash   Xiihponta* 
and  Vacate  Service,  140  "P.  Snpp.  702  CW.D.  Pa.  1050). 
™  206  F.2d  433  (D.C.  Cir.  1953  I . 
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or  its  committees.'  90  U.S.  App.  D.C.  382,  391,  197  F.2d  166, 
175."  [345  U.S.  at  page  47.  73  S.Ct.  at  page  546.]  And  be- 
cause the  Court  found  the  information  sought  beyond  these 
limits  of  the  Resolution,  constitutional  questions  went  un- 
answered.41 

Viewed  in  the  light  of  Rumely.  it  is  clear  that  the  instant 
indictment  rests  upon  a  Committee  subpoena  that  exceeded 
the  authority  delegated  by  Congress  to  the  Committee  in 
House  Resolution  298.  It  is  true  that  documents  "relating 
to  (a)  the  organization  and  finances  of  the  Civil  Rights 
Congress  *  *  *  pertaining  to  legislation"  might  include 
matters  pertinent  to  "representations  made  directly  to  the 
Congress,  it  members,  or  its  committees."  Rut  it  is  equally 
clear  that  they  are  not  so  limited.  An  examination  of  the 
subpoena  in  question  discloses  that  the  Committee  sought. 
inter  alia,  documents  relating  to  "[alttempts  or  plans  to  in- 
fluence such  legislation,  either  directly  or  indirectly." 

The  Supreme  Court  has  ruled:  "One  should  not  be  held 
in  contempt  under  a  subpoena  that  is  part  o-0od  and  part 
bad.  The  burden  is  on  the  court  to  see  that  the  subpoena  is 
good  in  its  entirety  and  it  is  not  upon  the  person  who  faces 
punishment  to  cull  the  uood  from  the  bad."  TBowman  Dairy 
Co.  v.  United  States.  1951.  341  U.S.  214.  221.  71  S.Ct.  675. 
070.  95  L.Ed.  879.1  Logic  dictates  and  principles  of  equal 
iustice  compel  application  of  the  same  rule  to  an  indictment 
for  contempt  which  rests  upon  a  congressional  subpoena.42 

XEEDED   IXFORZNIATIOX 

Several  opinions  have  intimated  that  a  legislative  committee 
may  not  use  compulsory  process  unless  it  has  reason  to  believe 
that  the  witness  to  whom  the  process  is  directed  has  information 
about  the  subject  of  inquiry. 

In  Barevhlatt  v.  United  States™  the  Supreme  Court  thought  it  im- 
portant to  stress  that : 

[T]he  record  is  barren  of  other  factors  which  in  them- 
selves might  sometimes  lead  to  the  conclusion  that  the  indi- 
vidual interests  at  ctake  were  not  subordinate  to  those  of  the 
state.  There  is  no  indication  in  this  record  that  \}\e  Subcom- 
mittee was  attempting  to  pillorv  witnesses.  Nor  did  peti- 
tioner's appea ranee  as  a  witness  follow  from  indiscriminate 
dragnet  procedures,  lacking  in  probable  cnuse  for  belief  that 
he  posse-seel  information  which  might  be  helpful  to  the  Sub- 
committee.44 

Tlv  the01' ;,  that  conm-^ssional  committees  do  not  posses-  "the  power 
to  examine  private  citizens  indiscriminately  in  the  mere  hope  of  stum- 
bling upon  valuable  information  and  to  cite  them  for  contempt  if  they 
refuse  to  answer,"  *5  was  asserted  earlier  in  United  States  v.  Orman.46 


«•  TV*,  at  4PA    Cfoo+notes  omitted:  bracketed  citations  adder!,  other  brackets  in  original). 
a  Trf.  Cfootnotos  omitted  :  emphasis,  brackets  and  omissions  in  original). 

i"  s  ion  nn.-fn. 
<•  r,i.     *  v 

<■•  r»;terl  States  v.  Orman.  207  F.2d  148.  154-55  (3d  C1r.  ^053). 
<«207  F.2d  148  (3d  Cir.  1953). 
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In  Sh&lton  v.  U%Ued  States*?  Shelter  had  been  convicted  of  con- 
tempt of  CongfceSe  ioi  failing  to  answer  questions  put  to  him  by  tile 
Internal  Security  Subcommittee  of  the  Senate  Judiciary  Committee. 

He  contended  that  the  subpoena  issued  to  him  waS  invalid  because  the 
committee  had  no  reason  to  call  him.  The  court  of  appeals  examined 
limited  case  authority  on  the  question  of  whel  her  ii  was  tie  ssa  \ 
that  the  committee  have  some  reason  to  believe  that  the  witness  had 
information  pertinent  to  the  gubjeel  under  invest  igation,  but  it  did  not 
decide  the  question  because  it  found  that  in  this  case  the  committee 
had  had  sufficient  reason  to  call  the  witness. 

The  Supreme  Court  reversed  the  conviction.4'  citing  a  defect  in 
the  indictment.  Shelton  v;is  then  retried,  and  agaiil  he  was  convicl 
He  again  appealed.  The  court  of  appeals  this  time  reversed  the  trial 
court's   tecisi<  n.49  Shelton  ■  )  raised  the  objection  that  the  com- 

mittee did  not  have  probable  cause  under  the  First  or  Fourth  Amend- 
ment to  subpoena  him.  and  had  introduced  evidence  purporting  to  show 
that  he  was  the  victim  of  the  accidental  subpoenaing  0f  the  wrong  per- 
son. However,  since  Shelton  was  a  newspaper  reporter,  the  court 
treated  the  issue  -as  a  conflict  between  the  informing  function  of  * 
gress  and  the  witness'  First  Amendment  freedom  as  an  individual 
and  as  a  member  of  the  press.  But  it  again  refused  to  decide  the  ques- 
tion, basing  its  reversal  and  acquittal  of  Shelton  on  a  flaw  in  the  pro- 
cedure followed  in  the  authorization  and  issuance  of  the  subpoena. 

ZVtlXOR    IRREGULARITIES 

Minor  irregularities  in  the  form  of  a  subpoena  do  not  invalidate 
it  where  its  meaning  is  clear  to  the  person  to  whom  it  is  directed. 

In  Flaxer  v.  Urn' fed  Stares.50  the  variance  between  a  subpoena  du 
tecum  which  directed  Flaxer  to  produce  certain  records  of  the  "T'nited 
Professional  TTorkers  of  America,"  and  the  indictment,  which  alleged 
refusal  to  produce  records  of  the  "United  Public  AVorkers  of  America,'1 
of  which  Flaxer  was  president,  was  held  to  be  frivolous,  especially  in 
view  of  the  fact  that  he  had  Called  attention  to  the  error. 

In  Kamp  v.  Unitt  d  States.51  a  document  called  a  -'subpoena",  which 
directed  the  Sersreant  at  Arms  of  the  House  "to  summon  Joseph  P. 
Kamp  *  *  *  to  be  and  appear  before  the  Special  Committee  to  Inves- 
tigate Campaign  Expenditures  *  *  *  then  and  there  to  testi  E 
and  at  such  time  produce  and  bring  with  you  the  b<  »oks,  ]  >;i  |  >rds 

and  documents  of  the  Constitutional  Educational  League.  Inc.  :: 
was  held  sufficient,  despite  the  fact  that,  read  literally,  the  document 
served  directed  the  Sergeant  at  Arms  to  produce  the  i  >a ; 

BLAXKET  REFUSAL  TO   COMPLY 

A  blanket  refusal  to  comply  with  the  terms  of  a  subooena  duces 
tecum  which  calls  for  the  production  of  records  or  documents, 
without  objecting  that  the  subpoena  is  overbroad,  has  been  held 


4-  280  F.2d  701  (D.C.  Cir.  1960).  rev'd  on  other  grounds.  369  U.S.  749  (1962). 

«  269  U.S.  740  (1062). 

*>  Shelton  v.  United  Stnfrs.  327  F.2d  601  (D.C.  Cir.  1963). 
50  2.°, 5  F.2d   821    (D.C.   Cir.    1956),  vacated   and   remanded,   354   U.S.   020 
><?  F.2d  *13   (Tt.C.  Cir).  r^'d  on  other  errounds.  358  T".S.  147    (1 
si  176  F.2d  61  8  (D.C.  Cir.  194S).  eert  denied.  330  U.S.  957  I  1 
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to  be  contemptuous  conduct  even  though  the  possibility  exists 
that  such  records  or  documents  might  otherwise  be  protected. 

In  Shelton  v.  United  States: 52 

Mr.  Shelton  was  served  on  October  11,  1965,  with  a  sub- 
poena duces  tecum,  issued  a  few  days  earlier  by  a  Subcom- 
mittee of  the  House  Committee  on  Un-American  Activities. 
[A  copy  of  the  subpena  served  on  Mr.  Shelton  may  be  found 
as  an  Appendix  on  p.  97.]  The  subpoena  summoned  him  to  ap- 
pear as  a  witness  before  the  full  Committee  or  a  Subcom- 
mittee thereof  and  to  bring  with  him  and  produce  items  spec- 
ified in  an  attachment  to  the  subpoena  consisting  of  five  num- 
bered paragraphs.  The  first  four  paragraphs  specified  books, 
records,  documents,  correspondence  and  memoranda  of  named 
Klan  organizations  which  were  in  his  possession,  custody  or 
control,  or  which  were  maintained  by  or  available  to  Mr.  Shel- 
ton as  Imperial  Wizard  of  the  organizations.  The  fifth  para- 
graph asked  for  the  production  of  copies  of  Mr.  Sheltoivs  in- 
dividual income  tax  returns  for  the  years  1958  through  196-4. 

On  October  19.  1965,  Mr.  Shelton  appeared  with  counsel 
in  response  to  the  subpoena  at  a  hearing  of  the  Subcommit- 
tee which  had  issued  the  subpoena  and  which  had  previ- 
ously been  authorized  by  the  full  Committee  to  conduct  the 
investigation.  At  that  time  Mr.  Shelton  was  asked  to  pro- 
duce the  documents  called  for  in  each  of  the  five  paragraphs 
of  the  attachment.  He  refused  to  produce  anything  called 
for  in  the  subpoena.  On  October  20,  1965.  Mr.  Shelton  again 
appeared  before  the  Subcommittee.  This  time  he  was  di- 
rected to  produce  only  the  documents  specified  in  the  first 
four  paragraphs  of  the  attachment,  which  he  refused  to  do. 
He  was  not  asked  to  produce  copies  of  the  individual  tax 
returns  referred  to  in  paragraph  (5).  Mr.  Shelton  gave  the 
following  reasons  for  his  refusal  to  produce  : 

Sir  [addressing  the  Chairman],  I  respectfully  de- 
cline to  deliver  to  this  committee  any  and  all  records 
as  requested  by  this  committee  under  subpena  dated 
October  7,  1965,  for  that  information  is  not  relevant 
and  germane  to  the  subject  under  investigation  and 
the  same  would  not  aid  the  Congress  in  the  consid- 
eration of  any  valid  remedial  legislation,  nor  is  such 
inquiry  within  the  scope  of  that  authorized  to  be  in- 
vestigated by  Rule  IV  [sic]  of  the  rules  adopted  by 
the  89th  Congress,  of  House  Resolution  8.  adopted 
January  4,  1965. 

I  respectfully  decline  to  turn  over  these  documents 
in  question  for  the  reason  that  I  honestly  feel  that  by 
doing  so  it  might  tend  to  incriminate  me  in  violation 
of  my  rights  as  guaranteed  to  me  by  amendments  5, 
1.  4,  and  14  of  the  Constitution  of  the  United  States 
of  America.58 


"2404  F.2d  1202  (D.C.  Cir.  19GS).  cert,  denied.  393  U.S.  1024  (1969). 
58  hi.  at  1294-95  (footnotes  omitted  :  brackets  in  original  >. 
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The  House  cited  Mr-  Shelton  only  for  his  failure  to  produce 
the  items  in  the  first  four  paragraphs,  which  did  not  include 
copies  of  his  individual  income  tax  returns  *  *  *."' 

The  Court  examined  the  objections  presented  by  the  witness  to  the 
Subcommittee  for  his  refusal  to  produce  these  documents.  It  said : 

He  apparently  objected  that  the  House  of  Representa- 
tives had  never  authorized  an  investigation  of  the  Klan.  The 
record  demonstrates  the  contrary.  On  January  4,  1965,  the 
House  of  the  89th  Congress  adopted  as  its  Rules  those  of  the 
House  of  the  88th  Congress,  with  amendments  not  relevant 
to  this  case.  Rule  XI.  18(b)  authorized  the  Committee  on  Un- 
American  Activities. 

to  make  from  time  to  time  investigations  of  (1)  the 
extent,  character,  and  objects  of  un-American  propa- 
ganda activities  in  the  United  States,  (2)  the  diffu- 
sion within  the  United  States  of  subversive  and  un- 
American  propaganda  that  is  *  *  *  of  a  domestic 
origin  and  attacks  the  principle  of  the  form  of  gov- 
ernment as  guaranteed  by  our  Constitution,  and  (3) 
all  other  questions  in  relation  thereto  that  would  aid 
Congress  in  any  necessary  remedial  legislation. 

On  March  30,  1907*.  Representative  Willis,  Chairman  of  the 
full  Committee,  introduced  H.  Res.  310,  which  called  for 
the  appropriation  of  a  sum  not  to  exceed  S50,000  in  order  to 
pay  the 

additional  expenses  of  conducting  the  invest igations 
authorized  by  section  18  of  rule  XI  of  the  Rules  of 
the  House  of  Representatives,  incurred  by  the  Com- 
mittee on  Un-American  Activities,  acting  as  a  whole 
or  by  subcommittee,  in  investigating  the  Ku  Klux 
Klan  organizations  in  the  United  States,  for  the  pur- 
pose of  aiding  the  Congress  in  the  consideration  of 
any  necessary  remedial  legislation.*  *  *  55 

On  April  14,  1065,  after  extensive  debate,  this  resolution  was  agreed 
to  by  a  House  vote  of  313  to  43. 

*  *  *  *  *  :;:  '<: 

Mr.  Shelton  also  objected  that  the  information  sought  was 
not  relevant  to  the  investigation.  Again  we  cannot  sustain 
the  objection.  We  have  no  basis  for  holding,  and  Mr.  Shelton 
supplies  none,  that  the  data  requested  with  respect  to  the 
organization  and  operation  of  the  Klan  and  its  associated 
organizations  would  not  be  relevant  to  an  investigation  of  the 
Klan  and  those  organizations  with  the  view  to  possible  legis- 
lation in  the  area  of  their  activities. 

£  &  ♦  sfs  :.'-•  '\'-  % 

He  objected  that  turning  over  the  documents  "might  tend 
to  incriminate  me  in  violation  of  my  rights  as  guaranteed  to 


:^  Irl.  at  1295  (footnotes  omitted). 

55  Id.  at  1296  (footnotes  omitted  :  omissions  in  original). 
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me  by  amendments  5.  1.  4.  and  14  of  the  Constitution.  :!:  *  ;::" 
Thus,  at  the  Rearing  all  constitutional  objections  which  were 
advanced  were  solely  in  support  of  Mr.  Sheltoli's  claim  of 
possible  self-incrimination.  At  trial  and  now  on  appeal  in  one 
respect  he  is  more  specific:  that  is.  he  relies  upon  the  First 
Amendment  in  Contending  that  compliance  with  the  sub- 
porna  would  have  required  him  to  furnish  a  listing  of  every 
member  of  the  organization,  in  violation  of  the  freedom  of 
association  of  members  guaranteed  by  the  First  Amendment. 
He  cites  Pates  v.  City  of  Little  Rock  861  U:S.  516,  80  S.<  4. 
41-2.  4  L.Ed.2d  480,  and  XAACP  v.  State  of  Alabama,  357 
U.S.  449.  78  S.Cfc.  1163,  2  L.Ed.2d  1488.  Assuming  that  we 
should  consider  this  objection  as  having  been  made  at  the 
hearing,  we  cannot  sustain  it  as  absolving  Mr,  Shelton  of 
contempt.  In  both  Botes  and  NAAGP  the  membership  lists 
were  explicitly  directed  to  be  produced.  In  the  present  case. 
however,  the  subpoena  in  this  connection  refers  only  to  "unex- 
ecuted forms  relating  to  applications  for  membership."  Let  us 
assume,  however,  that  lists  of  members  would  be  among  the 
other  records  called  for  in  the  subpoena.  The  fact  remains 
that  Mr.  Shelton  was  not  tried  for  contempt  in  not  complying 
with  a  demand  for  membership  lists,  as  were  the  parties 
charged  in  NAAGP  and  Bates.  Even  if  Mr.  Shelton  would 
not  have  been  in  contempt  for  refusing  to  produce  member- 
ship lists  had  objection  to  doing  so  been  made  and  denied, 
the  blanket  manner  of  his  refusal  fo  produce  anything  re- 
ed does  not  present  such  a  basis  for  avoiding  contempt. 
In  NA.\('P  the  Court  explicitly  distinguished  People  of 
State  of  New  York  ex  rel.  Bryant  v.  Zimmerman.  278  U.S. 
63,  49  S.Ct.  61.  73  L.Ed.  184.* involving  the  Xew  York  Ku 
Klux  Klan.  saving  in  a  respect  especially  applicable  to  our 

There  [in  People  of  State  of  Xew  York  ex  rel. 
Bryant  v.  Zimmerman],  this  Court  upheld,  as  ap- 
plied to  a  member  of  a  local  chapter  of  the  Ku  Klux 
Klan,  a  Xew  York  statute  requiring  any  unincorpo- 
rated association  which  demanded  an  oath  as  a  condi- 
tion to  membership  to  file  with  state  officials  copies 
of  its  "*  :::  *  constitution,  by-laws,  rules,  regulations 
and  oath  of  membership,  together  with  a  roster  of  its 
membership  and  a  list  of  its  officers  for  the  current 
year."  X.Y.  Laws  1923,  c.  664,  §§  53,  56.  *  *  *  [T]he 
situation  before  us  is  significantly  different  from 
that  in  Bryant,  because  the  organization  there  had 
made  no  effort  to  comply  with  any  of  the  require- 
ments of  Xew  York'?  statute  but  rather  had  refused 
to  furnish  the  State  with  any  information  as  to  its 
local  activities.  357  U.S.  al    6  .7    S.Ct.  at  11 

-  quite  true  here,  as  it  was  of  the  Xew  York  Klan  in 
Brvant,  that  Mr.  Shelton  "made  no  effort  to  comply  with  any 
of  the  requirements  [of  the  subpoena]  but  rather  had  refused 
to    furnish    [the  Subcommittee]    with   any  information''  re- 
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quested,  thus  causing  his  position  to  encounter  the  difficul- 
ties expounded  also  in  McPhau]  v.  United  States,  3G4  U.S. 
372^  si  S.Ct.  13S.  B  L.Ed.2d  136  and  United  States  v.  Bryan, 
339  U.S.  323,  To  S.Ct.  724,  94  L.Ed.  884. 

That  the  First  Amendment  objection  raised  hefore  the 
Subcommittee  docs  not  help  Mr.  Shelton  is  emphasized  further 
by  his  failure  at  trial,  although  contending  then  that  he  should 
not  be  required  to  furnish  the  membership  list,  to  offer  to 
furnish  anything^  demonstrating  that  his  unwillingness  to 
comply  with  the  requests  of  the  Committee  was  not  due  to 
iihwilfmgttess  to  supply  any  list  of  members  which  might  be 
in  his  possession  or  control. 

In  NAA  ( T  the  Court  held  that  the  State  of  Alabama  lacked 
a  sufficient  interest  in  the  membership  of  the  National  Asso- 
ciation for  the  Advancement  of  Colored  People  to  offset  the 
deterrent  effect  the  furnishing  of  the  lists  would  have  on  the 
members'  right  of  association  protected  by  the  First  Amend- 
ment. It  was  on  this  ground  that  the  Court  sustained  the 
right  of  the  organization  itself  to  refuse  disclosure  of  its 
members.  To  similar  effect  is  Bates.  No  issue  of  this  charac- 
ter was  suggested  to  the  Subcommittee  by  Mr.  Shelton.  *  *  * 

As  we  have  seen  Mr.  Sheltoivs  Fourth  Amendment  objec- 
tion was  advanced  only  as  part  of  his  self-incrimination 
objection.  For  this  reason  perhaps  it  could  be  rejected  as 
inadequate  for  the  reasons  we  hereinafter  give  for  holding 
his  Fifth  Amendment  objection  unavailing.  But  we  do  not 
rest  upon  this  ground.  If  Mr.  Shelton  felt  he  could  refuse 
compliance  because  he  considered  the  subpoena  so  broad  as 
to  constitute  an  unreasonable  search  or  seizure  within  the 
prohibition  of  the  Fourth  Amendment,  then  to  avoid  eon- 
tempt  for  complete  noncompliance  he  was  under  obligation 
to  inform  the  Subcommittee  of  his  position.  The  Subcom- 
mittee would  then  have  had  the  choice  of  adhering  to  the 
subpoena  as  formulated  or  of  meeting  the  objection  in  light 
of  any  pertinent  representations  made  by  Mr.  Shelton.  Mc- 
Phaul  v.  United  States,  supra,  364  U.S.  at  379,  81  S.Ct.  138; 
United  States  v.  Bryan,  supra,  330  U.S.  at  333,  70  S.Ct.  724 
He  simply  failed  to  cooperate  at  all  in  an  investigation  within 
congressional  authority,  choosing  neither  to  produce  anything 
nor  indeed  to  object  before  t1  e  Subcommittee  to  the  produc- 
tion of  any  particular  item.  In  this  situation  it  does  not  seem 
to  us  that  we  are  required  to  decide  whether  the  subpoena 
was  so  broad  as  to  constitute  an  unlawful  search  or  seizure: 
for  the  conviction  of  Mr.  Shelton  does  not  rest  upon  bis  fail- 
ure to  respond  because  be  deemed  the  subpoena  to  be  so  broad 
as  to  be  invalid.  Contempt  which  might  be  avoided  if  valid 
and  timely  objection  is  made  and  denied  is  not  avoided  by 
refusing  to  produce  what  one  lawfully  could  not  be  required 
to  produce  if  such  objection  had  been  made  and  denied. 
Bryan  and  McPh&ul,  both  supra. 

The  Supreme  Court  has  added  a  corollary  to  the  rule  of 
the  Bryan  and  M'Phanl  cases.  The  rule  that  the  defendant 
must  make  his  objections  to  the  procedures  of  a  congressional 
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committee  when  lie  appears  befoi'e  the  committee  does  not 
apply  unless  the  ground  of  objection  was  known  to  the  wit- 
ness "at  that  time.  Yellin  v.  United  States,  374  U.S.  109,  122- 
123,  83  S.Ct,  1828,  10  L.Ed.2d.  778,  followed  by  this  court  in 
Liveright  v.  United  States,  120  U.S.  App.D.C.  379,  347  F.2d 
473.  Clearly  this  corollary  to  the  rule  is  of  no  help  to  Mr. 
Shelton.  Moreover,  we  have  no  basis  for  concluding  that  the 
scope  of  the  <  tbpoena  was  so  broad  as  to  violate  the  Fourth 
Amendment.  In  this  connection  we  advert  to  our  discussion 
above  of  the  breadth  of  the  investigation  itself,  limited  as  it 
was,  however,  to  the  Klan  organizations.  The  breadth  of 
the  investigation  points  to  the  likelihood  of  relevance  to  it 
of  the  records  sought,  and  this  in  turn  supports  the  reason- 
ableness under  the  Fourth  Amendment  of  the  demand  for 
thorn.  The  investigation  was  not  directed  to  any  specific 
activity  of  the  Klan  organizations.  It  was  a  general  investi- 
gation of  their  organization  and  activities  in  areas  of  legiti- 
mate concern  to  the  Congress. 

Finally,  as  to  the  Fourth  Amendment,  we  may  not  assume 
that  to  comply  with  the  subpoena  duces  tecum,  would  have 
been  oppressively  burdensome.  The  record  is  bare  of  any  evi- 
dence as  to  the  quantity  of  documents  involved.  We  have  only 
the  remark  of  counsel  in  his  brief  that  to  comply  Mr.  Shelton 
would  have  to  empty  the  contents  of  his  office.56 

Issuance  of  Subpoena  to  a  Willing  Witness 

There  may  be  instances  in  which  a  witness,  while  willing  to  fully 
cooperate  with  a  committee,  nevertheless,  requests  that  he  be  sub- 
poenaed for  his  own  protection.  A  subpoena  issued  to  such  a  witness  is 
often  referred  to  as  a  "friendly"  subpoena. 

There  do  not  appear  to  be  any  legal  prohibitions  against  the  is- 
suance of  a  subpoena  to  such  a  witness  and  such  a  witness  should  be 
sworn  as  are  other  witnesses  appearing  before  the  committee. 

SUMMARY   OBSERVATIONS   ON   GENERAL   CONGRESSIONAL  PRACTICE 

A  committee  or  subcommittee  should  follow  all  relevant  provisions 
of  its  rules  when  issuing  a  subpoena. 

Issuance  of  a  subpoena  should  be  over  the  signature  of  a  person 
duly  identified  as  having  authority  to  sign  in  the  relevant  House.  Sen- 
ate, or  committee  rules,  or  in  the  special  resolution  authorizing  the 
investigation, 

Subpoenas  may  be  served  by  any  person  designated  by  the  person 
over  whose  signature  the  subpoena  was  issued.  Such  designee  may 
include  the  Sergeant  at  Arms  of  the  House  or  Senate,  or  a  U.S.  Mar- 
shal, or  a  clerk  of  the  committee  or  subcommittee. 

All  efforts  should  be  made  to  obtain  personal  service.  Xeither  the 
statute  nor  the  rules  of  the  House  prescribe  how  a  subpoena  shall  he 
served.  The  practice,  however,  is  to  follow  the  Federal  Rules  of  Civil 
Procedure   (Rule  45)   which  require  personal  service  on  individuals. 

Often,  before  a  subroena  duces  t\  cvm  is  s^erveql  by  a  committee,  the 
witness  is  notified  by  telephone  and  an  agreement  reached  as  to  the 


Id.   at   1208-1301    (footnotes  omitted;   omissions   within   paragraphs   in   original). 
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documents  sought.  In  such  situations  an  informal  understanding  con- 
cerning their  return  is  reached  between  the  committee  and  the  witness. 

After  service,  the  person  appointed  to  serve  should  certify  a  re- 
turn of  service  to  be  retained  in  the  records  of  the  committee  or  sub- 
committee as  proof  of  service.  If  the  person  to  be  served  cannot  be 
found,  the  individual  appointed  to  serve  the  subpoena  should  so  cer- 
tify for  the  record. 

If  a  witness  is  in  doubt  as  to  what  records  are  required  by  a  sub- 
poena, or  finds  it  unduly  burdensome,  or  feels  the  records  are  unre- 
lated to  the  inquiry,  he  can  so  advise  the  committee  and  remedy  the 
situation.57 

A  subpoena  duces  tecum  calling  for  the  production  of  documents 
generally  is  subject  to  the  Fourth.  Amendment  prohibition  againsl 
unreasonable  searches  and  seizures.  It  must  not  be  too  indefinite  or  of 
too  wide  a  breadth  in  the  things  required  to  be  particularly  described.58 

Subpoenaed  documents  may  be  transported  to  Washington  by  the 
person  serving  the  subpoena.  Or  a  committee  may  send  a  representa- 
tive to  secure  them,  and  in  some  cases  they  may  be  carried  by  the 
witness  himself. 

A  refusal  of  a  witness  who  has  been  subpoenaed  to  testify  or  produce 
papers  is  grounds  for  a  citation  for  contempt  pursuant  to  '1  LF.S.C. 
§192. 

A  witness  who  has  been  found  to  have  altered  or  destroyed  sub- 
poenaed records  may  be  cited  for  contempt  of  Congress  59  or  may  be 
prosecuted  under  the  Federal  statute  relating  to  obstruction  of  jus- 
tice  (18  U.S.C.  §  150r>).;;o 

In  respect  to  return  of  subpoenaed  documents,  the  general  practice 
of  committees  is  to  send  them  back  to  t  he  owners  thereof  when  they  are 
no  longer  necessary  for  the  purposes  of  the  committee.  Sometimes  com- 
mittees make  copies  of  documents  secured  by  subpoena  and  return 
the  originals  immediately  to  the  owner.  Sometimes  owners  make  cop- 
ies of  such  documents  and  send  these  to  the  committee.  In  such  in- 
stances, since  the  owner  retains  the  originals,  there  is  no  necessity  for 
a  committee  to  return  the  copies. 

SUBPOENA   OF   CORPORATE   AND   ASSOCIATIOXAI,   RECORDS 

While  a  subpoena  ad  testificandum  must  be  served  on  a  corporate 
officer  personally,  a  subpoena  duces  tecum  for  corporate  records  can 
be  served  upon  an  officer,  or  a  managing,  or  a  general  agent  of  the 
corporation.  (Rule  4,")  of  the  Federal  Rules  of  Civil  Procedure.) 

Records  of  an  institution  or  association,  like  those  of  a  corporal  ion. 
which  are  kept  in  a  representative  rather  than  a  personal  capacity, 
must  be  produced  and  may  not  be  the  subject  of  the  Fifth  Amendment 
personal  privilege  against  self-incriminations,  even  though  pro- 
duction of  the  papers  might  tend  to  incriminate  (their  keeper) 
personal  ly.61 

A  subpoena  duces  tecum  may  be  directed  to  a  member  of  an  execu- 
tive board  of  an  association,  since  the  directing  officers  of  an  unincorpo- 


••-  McPhaul  v.  United  states,  864  U.S.  :;7'_\  382  (1!>60). 

'•*  Oklahoma  Press  Publishing  Co.  v.  Walling,  327  U.S.  186,  208  (1946). 

M  Jnrney  v.  MacCracken,  294  U.S.  12,1  (1935). 

on  Presser  v.   United  States,  .171    U.S.   71    (1962)    (mem.),  aff'g  292   F.2d   171    (6th  Cir. 
1961  ).  teh.  denied,  371  U.S.  960  (1963:). 

>;1  See  "Instances  In  Which   the   Fifth  Amendment  Assertion  Against  Self-incrimination 
is  Inapplicable,"  infra  at  63. 
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rated  association  have  the  same  responsibility  to  comply  with  a  sub- 
poena issued  by  a  congressional  committee  as  if  they  were  corporate 
officers.62 

Subpoenas  duces  tecum  commanding  the  productions  of  certain 
records  of  an  unincorporated  association  may  be  issued  to  all  mem- 
bers of  the  governing  body  of  the  association.03  They  may  be  issued 
to  the  executive  secretary  of  an  organization  depending  upon  the 
circumstances.64 

WITNESS   FEES 

2  U.S.C.  §  195(a)  prohibits  the  Secretary  of  the  Senate  from  paj'ing 
advance  witness  fees  or  advance  travel  and  subsistence  expenses  to  per- 
sons subpoenaed  by  a  congressional  committee.  House  Rule  XXXV 
provides  for  payment  of  witness  fees  and  travel  expenses  but  it  is  silent 
concerning  the  advance  payment  of  fees  and  expenses.  The  House  prac- 
tice, however,  appears  to  be  the  same  as  the  Senate,  namely  that  ad- 
vance payments  to  subpoenaed  witnesses  are  not  generally  made. 

*-  tinted  States  v.  Fleishman,  339  U.S.  349  (1950). 

**Barsky  v.  Tnited  States,  167  F.2d  241  (D.C.  Cir.),  cert,  denied,  334  U.S.  843  (1948). 

"Afcl'haul  v.  United  States,  364  U.S.  372  (1960). 


CONDUCT  OF  HEARING:  PROCEDURE 
Compliance  With  Committee  Rules 

In  conducting  hearings,  it  is  important  that  the  committee 
comply  with  the  procedures  mandated  in  its  rules.  Some  irregu- 
larities of  a  committee  investigation  are  deemed  to  be  waived 
if  a  witness  does  not  make  a  timely  objection  at  the  hearing. 
Others  are  not.  It  is  difficult  to  reconcile  the  decisions  but  in 
general  objections  to  procedural  matters  are  more  likely  to  be 
held  waived  if  not  raised  than  are  objections  to  the  authority 
of  a  committee  to  demand  answers  to  its  questions.  If  at  the  time 
of  his  interrogation  a  witness  has  no  cause  to  know  that  the  com- 
mittee has  failed  to  follow  its  own  rules  in  the  conduct  of  a 
hearing,  his  failure  to  object  does  not  constitute  a  waiver  of  the 
irregularity.65 

In  1958,  in  an  investigation  of  so-called  colonization  by  the  Com- 
munist Party  in  basic  industry,  one  of  the  committee's  inquiries 
focused  upon  the  steel  industry  in  Gary,  Indiana,  where  Yellin  was 
employed.  Having  information  that  he  was  a  Communist,  the  com- 
mittee decided  to  call  Yellin  and  question  him  in  public,  rather  than 
in  executive  session.  The  committee  subpoenaed  Yellin  on  January  23, 
1958.  His  attorney  sent  a  telegram  to  the  committee's  general  counsel 
on  Thursday,  February  6,  1958,  asking  for  an  executive  session  be- 
cause "testimony  needed  for  legislative  *  *  *  purposes  can  be  secured 
in  executive  session  without  exposing  witnesses  to  publicity."  Since 
the  committee  and  general  counsel  had  left  Washington,  D.C.,  for 
Gary,  the  telegram  was  answered  by  the  committee's  staff  director. 
His  reply  read : 

Reurtel  [Re  your  telegram?]  requesting  executive  ses- 
sion in  lieu  of  open  session  for  Edward  Yellin  and  Nicholas 
Busic.  Your  request  denied. 

Richard  Arens,  Staff  Director 

According  to  Congressman  "Walter,  the  chairman  of  the  committee, 
Mr.  Arens  did  not  have  authority  to  take  such  action. 

Yellin's  counsel  also  sought  to  bring  the  matter  to  the  committee's 
attention  when  it  commenced  its  public  hearing  on  February  10.  His 
efforts  to  have  the  telegrams  read  into  the  rerord  were  cut  short  by  the 
chairman,  who  was  not  interested  in  discussing  their  content.  From 
his  testimony  at  trial,  the  Court  found  that  he  did  not  even  know  what 
the  telegrams  said.  And  though  the  chairman  asserted  that  the  com- 
mittee would  consider  in  executive  session  whether  to  make  the  tele- 
grams a  part  of  the  record,  the  Court  said  that  whatever  action  was 
taken  was  apparently  without  knowledge  of  the  telegrams'  content-. 
Committee  Rule  IY  provides  in  part : 


Yellin  v.  United  States,  374  U.S.  109  (1963). 

(27) 
62-125—76 3 
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IV — Executive  and  Public  Hearings: 

A — Executive : 

(1)  If  a  majority  of  the  Committee  or  Subcommittee,  duly  ap- 
pointed as  provided  by  the  rides  of  the  House  of  Representatives, 
believes  that  the  interrogation  of  a  witness  in  a  public  hearing  might 
endanger  national  security  or  unjustly  injure  his  reputation,  or  the 
reputation  of  other  individuals,  the  Committee  shall  interrogate  such 
witness  in  an  Executive  Session  for  the  purpose  of  determining  the 
necessity  or  advisability  of  conducting  such  interrogation  thereafter 
in  a  public  hearing. 

•  *  m  *  *  *  * 

B — Public  Hearings: 

(1)  All  other  heamngs  shall  be  public.™ 

The  Court  said : 

The  rule  is  quite  explicit  in  requiring  that  injury  to  a  wit- 
ness' reputation  be  considered,  along  with  danger  to  the  na- 
tional security  and  injury  to  the  reputation  of  third  parties. 
in  deciding  whether  to  hold  an  executive  session. 

At  the  threshold  we  are  met  with  the  argument  that  Kule 
IV  was  written  to  provide  guidance  for  the  Committee  alone 
and  that  it  was  not  designed  to  confer  upon  witnesses  the 
right  to  request  an  executive  session  and  the  right  to  have  the 
Committee  act.  either  upon  that  request  or  on  its  own.  ac- 
cording to  the  standards  set  forth  in  the  rule.  It  seems  clear, 
from  the  structure  of  the  Committee's  rules  and  from  the 
Committee's  practice,  that  such  is  not  the  case. 

The  rules  are  few  in  number  and  brief — all  17  take  little 
more  than  six  pages  in  the  record.  Yet  throughout  the  rules 
the  dominant  theme  is  definition  of  tho  witness'  rights  and 
privileges. 

******* 

They  show  that  the  Committee  has  in  a  number  of  in- 
stances intended  to  assure  a  witness  fair  treatment,  viz., 
the  right  to  advice  of  counsel,  or  protection  from  undue  pub- 
licity, viz.,  the  right  not  to  be  photographed  by  television 
cameras.  Rule  IV.  in  providing  for  an  executive  session  when 
a  public  hearing  might  unjustly  injure  a  witness'  reputa- 
tion, has  the  same  protective  import.  And  if  it  is  the  witness 
who  is  being  protected,  the  most  logical  person  to  have  the 
right  to  enforce  those   protections  is  the   witness  himself. 

The  Committee's  practice  reinforces  this  conclusion  *  *  * 
Weight  should  be  given  such  a  practice  of  the  Committee 
in  construing  its  rules.  United  States  v.  Smith.  280  US  6, 
33,  76  L  ed  954.  958,  52  S  Ct  475.  That  the  Committee  has 
entertained,  and  always  does  entertain,  requests  for  execu- 
tive sessions  reinforces  the  conclusion  that  the  Committee 
intended  in  TCule  IV  to  give  the  individual  witness  a  right 
to  some  consideration  of  his  efforts  to  protect  his  reputation. 

ft  must  l)o  acknowledged,  of  course,  that  Eule  IV  does 
not  provide  complete  protection.  The  Committee  may  not  be 
required  by  its  rules  to  avoid  even  unjust  injury  to  a  wit- 


m  Id.  at  114   15  (brackets  and  pome  emphasis  in  original). 


29 

ness'  reputation.  Assuming  that  the  Committee  decides  to 
hold  an  executive  session,  the  Committee  need  do  so  only 
"for  the  purpose  of  determining  the  necessity  or  advisability 
of  conducting  such  interrogation  thereafter  in  a  public  hear- 
ing."' (Emphasis  added)  By  inclusion  of  the  word  '•neces- 
sity"' the  rule  may  contemplate  cases  in  which  the  Committee 
will  proceed  in  a  public  hearing  despite  the  risk  or  even 
probability  of  injury  to  the  witness'  reputation. 

That  petitioner  may  be  questioned  in  public,  even  after 
an  executive  session  has  been  held,  docs  not  mean,  however, 
that  the  Committee  is  freed  from  considering  possible  injury 
to  his  reputation.  The  Committee  has  at  least  undertaken  in 
consider  a  witness'  reputation  and  the  efforts  a  witness  makes 
to  protect  it,  even  though  the  Committee  may  in  its  discre- 
tion nevertheless  decide  thereafter  to  hold  a  public  hearing. 
The  Committee  failed  in  two  respects  to  carry  out  that  under- 
taking in  Yell  in's  case. 

First,  it  does  not   appear   from   Congressman   Walter's 
testimony  that  the  Committee  considered  injury  to  the  wit- 
ness' reputation  when   it   decided   against  calling  Yellin  in 
executive  session [.] 

Secondly,  the  Committee  failed  to  act  upon  petitioner's 
express  request  for  an  executive  session.  The  Staff  Director, 
who  lacked  the  authority  to  do  so,  a  'ted  in  the  Committee's 
stead.  That  petitioner  addressed  his  reque;-:1  to  the  Commit- 
tee's counsel  does  not  alter  the  case.  The  Committee  did  nor 
specify  in  Rule  IV  to  whom  such  requests  should  be  ad- 
dressed. But  from  other  rules  it  may  be  inferred  that  the  gen- 
era] counsel  is  an  appropriate  addressee. 

*  *  $  *  *  5fc  * 

Also  it  should  be  noted  that  the  Staff  Director's  telegraphed 
response  had  the  misleading  appearance  of  authority  and 
finality.  The  Chairman  of  the  Committee  should  not  now  be 
allowed  to  say  that  had  petitioner  disregarded  the  response  he 
received  from  the  Chairman's  Staff  and  instead  renewed  his 
request  to  the  Chairman,  "this  could  not  have  happened" — 
especially  when  petitioner's  counsel  tried  to  bring  the  matter 
to  the  attention  of  the  Committee  and  was  brusquely  cut  Off. 
Thus  in  two  instances  the  Committee  failed  to  exercise  its 
discretion  according  to  the  standards  which  Yellin  had  a  right 
to  have  considered. 

■.■•  i'f  '  *  •  *  *  *  •■'.- 

Yellin  might  not  prevail,  even  if  the  Committee  lake-  note 
of  the  risk  of  injury  to  his  reputation  or  his  request  for  an 
executive  session.  But  he  is  at  least  entitled  to  have  the  Com- 
mittee follow  its  rules  and  give  him  consideration  according 
to  the  standards  it  has  adopted  in  Rule  IV.  *  *  * 

Petitioner  has  no  traditional  remedy,  such  as  the  writ  of 
habeas  corpus  upon  which  Accardi  [United  States  ex.  rel. 
Accord:  v.  Shaughnessy,  -°>!7  U.S.  260  (1954)]  relied,  by 
which  to  redress  the  loss  of  his  rights.  If  the  Committee 
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ignores  his  request  for  an  executive  session,  it  is  highly  im- 
probable that  petitioner  could  obtain  an  injunction  against 
the  Committee  that  would  protect  him  from  public  exposure. 
See  Pauling  v.  Eastland.  100  App  DC  342,  288  F2cl  126,  cert 
den  364  US  900,  5  L  ed  2d  194,  81  S  Ct.  233.  Xor  is  there  an 
administrative  remedy  for  petitioner  to  pursue,  should  the 
Committee  fail  to  consider  the  risk  of  injury  to  his  reputation. 
To  answer  the  questions  put  to  him  publicly  and  then  seek 
redress  is  no  answer.  For  one  thing,  his  testimony  will  cause 
the  injury  he  seeks  to  avoid:  under  pain  of  perjury,  he 
cannot  by  artful  dissimulation  evade  revealing  the  informa- 
tion lie  wishes  to  remain  confidential.  For  another,  he  has 
no  opportunity  to  recover  in  damages.  US  Const.  Art  1. 
§  6;  Kilboumv.  Thompson.  103  US  168.  201-205.  26  L  ed 
377.  300-302.  Cf.  Temiey  v.  Brandhove,  341  US  367,  377, 
95  L  ed  1010.  1027,  71  S  Ct  783.  Even  the  Fifth  Amendment 
is  not  sufficient  protection,  since  petitioner  could  say  many 
things  which  would  discredit  him  without  subjecting  him- 
self to  the  risk  of  criminal  prosecution.  The  only  avenue 
open  is  that  which  petitioner  actually  took.  He  refused  to 
testify. 

As  a  last  obstacle,  however,  the  Government  argues  that 
Yellin's  rights  were  forfeited  by  his  failure  to  make  clear  at 
the  time  he  was  questioned  that  his  refusal  to  testify  was  based 
upon  the  Committee's  departure  from  Ride  IV.  Whatever  the 
merits  of  the  argument  might  be  when  immediately  apparent 
deviations  from  Committee  rules  are  involved,  it  has  no  ap- 
plication here.  Yellin  was  unable,  at  the  time  of  his  hearing, 
to  tell  from  the  actions  of  the  Committee  that  his  rights  had 
been  violated.  So  far  as  Yellin  knew,  the  Staff  Director  acted 
as  Congressman  Walter's  agent,  announcing  the  results  of  the 
Committee's  deliberations.  And  so  far  as  he  knew,  the  Com- 
mittee, when  it  initially  decided  to  hold  a  public  hearing,  did 
so  in  accordance  with  Rule  IV.  It  was  not  until  petitioner's 
trial,  when  his  attorney  for  the  first  time  had  an  opportunity 
for  searching  examination,  that  it  became  apparent  the  Com- 
mittee was  violating  its  rules. 

It  may  be  assumed  that  if  petitioner  had  oxpro-sly  rested 
bis  refusal  to  answer  upon  a  violation  of  Rule  IV  and  the 
Committee  nevertheless  proceeded,  he  would  bo  entitled  to 
acquittal,  wore  lie  able  to  prove  his  defense.  Otherwise,  if 
Yellin  could  be  convicted  of  contempt  of  Congress  not- 
withstanding the  violation  of  Rule  IV,  lie  would  bo  deprived 
of  the  only  remedy  ho  has  for  protecting  his  reputation.  Cer- 
tainly the  rights  created  by  the  Committee's  rules  cannot  be 
that  illusory. 

Of  course,  should  Yellin  have  refused  to  answer  in  the 
mistaken  but  good-faith  belief  that  his  rights  had  boon  vio- 
lated, his  mistake  of  law  would  be  no  defense.  Watkins  v. 
'  States.  354  U.S.  178,  208, 1  L  ed  2d  1273. 1295,  77  S  Ct. 
1 1  7:; :  Sinclair  v.  United  State*,  270  US  203.  200.  73  L  ed  602, 
700.  40  S  Ct  268.  "But  ho  would  at  least  bo  entitled  to  submit 
the  correctness  of  his  belief  to  a  court  of  law. 
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Yellin  should  be  permitted  the  same  opportunity  for  judi- 
cial review  when  he  discovers  at  trial  that  his  rights  have 
been  violated.  This  is  especially  so  when  the  Committee's 

practice  leads  witnesses  to  misplaced  reliance  upon  its  rules. 
When  reading  a  copy  of  the  Committee's  rules,  which  must 
be  distributed  to  every  witness  under  Rule  XVII,  the  wit- 
ness' reasonable  expectation  is  that  the  Committee  actually 
does  what  it  purports  to  do,  adhere  to  its  own  rules.  To 
foreclose  a  defense  based  upon  those  rules,  simply  because 
the  witness  was  deceived  by  the  Committee's  appearance  of 
regularity,  is  not  fair.  The  Committee  prepared  the  ground- 
work for  prosecution  in  Yellin's  case  meticulously.  It  is  not  too 
exacting  to  require  that  the  Committee  be  equally  meticulous 
in  obeying  its  own  rules.67 

Quorum 

The  number  of  members  who  must  be  present  to  constitute  a 
quorum  for  receiving  testimony  can  generally  be  ascertained 
from  the  committee  rules. 

A  witness  appearing  before  a  committee  has  the  right  to  object 
to  the  lack  of  a  quorum.68 

PROSECUTION  FOR  PERJURY 

It  has  been  held  that  since  the  presence  of  a  quorum  is  an 
essential  element  for  a  successful  prosecution  for  perjury  it  is 
not  necessary  that  a  witness  object  to  the  lack  of  a  quorum  at 
the  time  of  his  appearance  before  the  committee,  and  the  absence 
of  such  a  quorum  is  fatal  to  a  successful  prosecution.69 

In  March  1947,  the  House  Committee  on  Education  and  Labor 
was  conducting  a  hearing  on  proposed  amendments  to  the  National 
Labor  Relations  Act.  Christoffel  appeared  before  the  committee,  and 
under  oath  was  asked  a  number  of  questions  directed  at  his  political 
affiliations  and  associations.  He  specifically  denied  being  a  Communist 
or  a  Communist  sympathizer.  As  a  result  of  these  answers  he  was 
charged  with  and  convicted  for  perjury  under  Section  22-2501  of  the 
District  of  Columbia  Code  : 

"$22-2501  *  *  *  "Perjury-Subornation  of  perjury".  Every  person 
who,  having  taken  an  oath  or  affirmation  before  a  competent  tribunal, 
officer,  or  person,  in  any  ease  in  which  the  law  authorized  such,  oath 
or  affirmation  to  be  administered,  that  he  will  testify,  declare.  d<  pose 
or  certify  truly,  or  that  any  written  testimony,  declaration,  deposi- 
tion, or  certificate  by  him  subscribed  is  true,  wilfully  and  contrary  to 
such  oath  or  affirmation  states  or  subscribes  any  material  matter 
which  he  does  not  believe  to  be  true,  shall  be  guilty  of  perjury:  and 

67  Id.  at  113-24  (footnotes  omitted). 

^United  States  v.  Brum:,  :'..°>ri  U.S.  323,  332  (1950).  But  see  Christoffel  v.  United  States, 
33S  U.S.  84.  88  (1048).  l,[T]he  power  to  raise  a  point  of  no  quorum  appears  to  be 
limited  to  members  of  the  committee.'' 

"»  Christoffel  v.  United  State.%  338  U.S.  84  (1948  I. 

In  United  States  v.  Reinecl-e,  —  F.2d  —  (D.C.  Cir.  1975),  the  court  of  appeals  declared 
that  the  failure  of  the  Senate  Judiciary  Committee  to  publish  its  rules  in  the  Coi  - 
sional  Record,  as  required  by  the  rules  of  the  Senate    (2  U.S.C.   §  190a-2),  invalidated  a 
one-man  quorum  rule  which  had  been  adopted  by  the  committee. 

The  prosecution,  relying  on  the  one-man  quorum  rule,  had  shown  only  the  presence 
of  one  Senator  at  the  time  the  false  statements  were  made.  The  court  held  that  this  did 
not  prove  the  presence  of  a  quorum  of  the  committee. 
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any  /><  rson  convicted  of  perjury  or  subornation  of  perjury  shall  be 
punished  by  imprisonment  in  the  penitentiary  for  not  less  than  two 
nor  more  than  ten  years.10 

******* 

Christoffel's  major  contention  before  the  Supreme  Court  was  that: 

[T]he  committee  was  not  a  "competent  tribunal"  within 
the  meaning  of  the  statute,  in  that  a  quorum  of  the  committee 
was  not  present  at  the  time  of  the  incident  on  which  the  in- 
dictment was  based.  As  to  this,  the  record  reveals  the  follow- 
ing :  the  Committee  on  Education  and  Labor  consists  of 
twenty-five  members,  of  whom  thirteen  constitute  a  quorum: 
At  the  commencement  of  the  afternoon  session  on  Saturday. 
March  1,  1047,  shortly  after  two  o'clock,  a  roll  call  showed 
that  fourteen  members  were  present.  Petitioner's  testimony 
started  some  time  after  four  o'clock.  The  responses  said  to 
constitute  offenses  were  given  just  prior  to  five  p.m. 

Evidence  was  adduced  at  the  trial  from  which  a  jury  might 
have  concluded  that  at  the  time  of  the  allegedly  perjurious 
answers  less  than  a  quorum— as  few  as  six — of  the  committee 
were  in  attendance.  Counsel  for  the  petitioner  contended  vig- 
orously at  the  trial,  on  appeal  and  in  this  Court  that  unless  a 
quorum  were  found  to  be  actually  present  when  the  crucial 
questions  were  asked,  the  statutory  requirement  of  a  compe- 
tent tribunal  was  not  met  and  that  absent  such  a  finding  a  ver- 
dict of  acquittal  should  follow. 

The  Constitution  of  the  United  States  provides  that  "Each 
House  may  determine  the  Rules  of  its  Proceedings,"  Art.  I, 
§  5.  c]  2.  and  we  find  that  the  subject  of  competency,  both  of 
the  House  as  a  whole  and  of  its  committees,  has  been  a  matter 
of  careful  consideration.  Rule  XI  (2)  (f )  of  the  House  of 
Representatives  reads  in  part.  uThe  Rules  of  the  House  are 
hereby  made  the  rules  of  its  standing  committees  so  far  as 
applicable.  *  *  *"  Rule  XV  of  the  House  provides  for  a  call 
of  the  House  if  a  quorum  is  not  present,  and  it  lias  been  held 
under  this  rule  that  such  a  call,  or  a  motion  to  adjourn,  is  the 
onlv  business  that  mav  be  transacted  in  the  absence  of  a 
quorum.  IV  Hind?s  Precedents  §2950;  Id.  §2988.  See  Id. 
§§2934,  2939:  VI  Cannon's  Precedents  §653:  Id.  §  680.71 

Witnesses  in  committee  hearings  cannot  be  required  to  be 
familiar  with  the  complications  of  parliamentary  practice. 
Even  if  they  are,  the  power  to  raise  a  point  of  no  quorum  ap- 
pears to  be  limited  to  members  of  the  committee.  We  have  no 
doubt  that  if  a  member  of  the  committee  had  raised  a  point 
of  no  quorum  and  a  count  had  revealed  the  presence  of  less 
than  a  majority,  proceedings  would  have  been  suspended  until 
the  deficiency  should  be  supplied.  In  a  criminal  case  affecting 
the  rights  of  one  not  a  member,  the  occasion  of  trial  is  an 
appropriate  one  for  petitioner  to  raise  the  question. 


■">  ChriRtnffcl  v.  Trvitcd  states.  338  U.S.  84.  85  fn.  2  C1948). 
71  Id.  at  S5-S7  (footnote  omitted  ;  omissions  in  original). 
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Congressional  practice  in  the  transaction  of  ordinary  legis- 
lative business  is  of  course  none  of  our  concern,  and  by  the 
same  token  the  considerations  which  may  lead  Congress  as  a 
matter  of  legislative  practice  to  treat  as  valid  the  conduct  of 
its  committees  do  not  control  the  issue  before  us.  The  ques- 
tion is  neither  what  rules  Congress  may  establish  for  its  own 
governance,  nor  whether  presumptions  of  continuity  may  pro- 
tect the  validity  of  its  legislative  conduct.  The  question  is 
rather  what  rules  the  House  has  established  and  whether  they 
have  been  followed. 

We  are  measuring  a  conviction  of  crime  by  the  statute 
which  denned  it.  As  a  consequence  of  this  conviction,  peti- 
tioner was  sentenced  to  imprisonment  for  a  term  of  from  two 
to  six  years.  An  essential  part  of  a  procedure  which  can  be 
said  fairly  to  inflict  such  a  punishment  is  that  all  the  elements 
of  the  crime  charged  shall  be  proved  beyond  a  reasonable 
doubt.  An  element  of  the  crime  charged  in  the  instant  indict- 
ment is  the  presence  of  a  competent  tribunal,  and  the  trial 
court  properly  so  instructed  the  jury.  The  House  insists  that 
to  be  such  a  tribunal  a  committee  must  consist  of  a  quorum, 
and  we  agree  with  the  trial  court's  charge  that  to  convict,  the 
jury  had  to  be  satisfied  beyond  a  reasonable  doubt  that  there 
were  "actually  and  physically  present"  a  majority  of  the 
committee. 

Then  to  charge,  however,  that  such  requirement  is  satisfied 
by  a  finding  that  there  was  a  majority  present  two  or  three 
hours  before  the  defendant  offered  his  testimony,  in  the  face 
of  evidence  indicating  the  contrary,  is  to  rule  as  a  matter  of 
law  that  a  quorum  need  not  be  present  when  the  offense  is 
committed.  This  not  only  seems  to  us  contrary  to  the  rules 
and  practice  of  the  Congress  but  denies  petitioner  a  funda- 
mental right.  That  right  is  that  he  be  convicted  of  crime  only 
on  proof  of  all  the  elements  of  the  crime  charged  against  him. 
A  tribunal  that  is  not  competent  is  no  tribunal,  and  it  is  un- 
thinkable that  such  a  body  can  be  the  instrument  of  criminal 
conviction.72 

PROSECUTION    FOR   CONTEMPT 

If  a  witness  fails  to  object  to  the  lack  of  a  quorum  at  the  time 
of  his  appearance  he  can  not  later  raise  that  objection  in  a  prose- 
cution for  contempt  of  Congress. 

Since  the  presence  of  a  quorum  of  a  committee  is  not  an  essen- 
tial element  of  a  witness'  willful  default  in  producing  documents 
called  for  by  a  subpoena  duces  tecum,  a  witness  who  fails  to 
object  to  the  absence  of  a  quorum  at  the  hearing  waives  that 
objection. 

In  V nlted  States  v.  Bryan  73  the  Supreme  Court  noted: 

The  defect  in  the  composition  of  the  Committee,  if  any. 
was  one  which  could  easily  have  been  remedied.  But  the  Com- 
mittee was  not  informed  until  the  trial,  two  years  after  the 


72  Id.  at  88-S9  (footnote  omitted). 

73  339  U.S.  323  (1950). 
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refusal  to  produce  the  records,  that  respondent  sought  to  ex- 
cuse her  noncompliance  on  the  ground  that  a  quorum  of  the 
Committee  had  not  been  present.  *  *  *  To  deny  the  Com- 
mittee the  opportunity  to  consider  the  objection  or  remedy  it 
is  in  itself  a  contempt  of  its  authority  and  an  obstruction  of  its 
processes.74 

The  Christoffel  Case  is  inapposite.  For  that  decision, 
which  involved  a  prosecution  for  perjury  before  a  congres- 
sional committee,  rests  in  part  upon  the  proposition  that  the 
applicable  perjury  statute  requires  that  a  "competent  tribu- 
nal" be  present  when  the  false  statement  is  made.  There  is  no 
such  requirement  in  R.S.  102  [Contempt  of  Congress,  2  U.S.C. 
102]  *  *  *  it  refers  to  the  wilful  failure  by  any  person  "to 
give  testimony  or  to  produce  papers  upon  any  matter  under 
inquiry  before  *  *  *  any  committee  of  either  House  of  Con- 
gress," not  to  the  failure  to  testify  before  a  congressional  com- 
mittee. And  the  fact  that  appearance  before  a  committee  is 
not  an  essential  element  of  the  offense  is  further  emphasized 
by  additional  language  in  the  statute,  which,  after  defining 
wilful  default  in  the  terms  set  out  above,  continues,  "or  who, 
having  appeared,  refuses  to  answer  any  question  pertinent 
to  the  question  under  inquiry,  shall  be  deemed  guilty  of  a 
misdemeanor  *  *  *."  (Emphasis  supplied.) 

It  is  clear  that  R.S.  102  is  designed  to  punish  the  obstruc- 
tion of  inquiries  in  which  the  Houses  of  Congress  or  their 
committees  are  engaged.  If  it  is  shown  that  such  an  inquiry 
is.  in  fact,  obstructed  by  the  intentional  withholding  of  doc- 
uments, it  is  unimportant  whether  the  subpoenaed  person 
proclaims  his  refusal  to  respond  before  the  full  committee, 
sends  a  telegram  to  the  chairman,  or  simply  stays  away  from 
the  hearing  on  the  return  day.  His  statements  or  actions  are 
merely  evidence  from  which  a  jury  might  infer  an  intent 
to  default.  A  proclaimed  refusal  to  respond  as  in  this  case 
makes  that  intent  plain.75 

ONE  MAX  SUBCOMMITTEE 

Senate  committees,  pursuant  to  their  rule,  may  properly  estab- 
lish one  man  subcommittees  and  the  courts  have  ruled  that  such 
a  subcommittee  may  validly  constitute  a  quorum  for  receiving 
testimony.  Rule  XI  2(h)  of  the  House  provides  that  no  less  than 
two  members  may  constitute  a  quorum  for  taking  testimony  and 
receiving  evidence.70 

Executive  Session 

The  rules  of  both  Houses  provide  that  a  committee  is  to  inter- 
rogate a  witness  in  executive  session  when  it  determines  that 
such  testimony  may  injure  his  reputation  or  the  reputation  of 
another.77 


•<  in.  jit  338. 

'■'  l<i.  at  829-30  (emphasis  in  original). 

■'Hoii^  Rnlo  XT  2Hi)    94th  Consr.   (1075)  ;  Spnntp  Rnlr  XXV  S  5(b)  :  Emwk  v.  United 
States.  203  F.2d  54   fD.C    Cir.  1052)     rovVl  on  otbpr  grounds    S*o  U.S.  190   (1955). 
••U.S.C.  §190a-l(b)  ;  House  Rule  XI  2(k)  (5),  94th  Cong.  (1975). 
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Although  a  witness  may  not  demand  a  closed  hearing,  the 
failure  of  a  committee  to  follow  its  own  rules,  which  gave  the 
witness  the  right  to  have  the  committee  consider  whether  to 
question  him  in  executive  session  because  of  possible  injury  to 
his  reputation,  was  held  to  be  sufficient  grounds  for  acquittal 
in  a  prosecution  for  contempt. 

In  Yellin  v.  United  States,78  IJule  IV  of  the  House  Committee  on 
Un- American  Activities  provided  that  the  committee  should  inter- 
rogate a  witness  in  executive  session  if  a  majority  of  the  committee 
or  subcommittee  believed  that  interrogation  at  a  public  hearing  might 
unjustly  injure,  his  reputation,  Yellin's  attorney  had  sent  a  telegram 
to  the  committee's  general  counsel  requesting  an  executive  session  be- 
cause "testimony  needed  for  legislative  :::  *  *  purposes  can  be  se- 
cured in  executive  session  without  exposing  the  witness  to  publicity.'* 7 ' 
This  request  was  rejected  by  the  committee's  stall'  director  \  ithout  con- 
sulting the  committee  or  its  chairman.  The  committee  had  previously 
decide!  to  hear  him  in  a  public  session,  without  consideration  of  the 
possibility  that  the1  witness'  reputation  might  be  injured  thereby.  The 
Supreme  Court  held  that  while  the  witness  could  not  demand  a  closed 
hearing,  the  committee's  rules  did  give  him  a  right  to  have  the  com- 
mittee consider  possible  injury  to  his  reputation  in  determining 
whether  to  question  him  in  an  executive  session  or  at  a  public  hearing. 
Because  of  the  committee's  failure  to  follow  its  own  rules  in  this 
matter.  Yellin's  conviction  for  contempt  of  Congress  was  reversed. 

Where  such  a.  ride  exists,  a  Federal  district  court  has  held  that 
even  though  the  witness  had  /not  requested  an  executive  session,  the 
committee  must,  in  determining  whether  to  hear  the  witness  in  public 
hearings,  consider  whether  a  public  hearing  could  injure  the  witness' 
reputation.80 

Broadcasting  or  Committee  Hearings 

Both  the  House  and  Senate  have  rules  permitting  the  broad- 
casting of  some  committee  hearings. 

House  Rule  [XI  3(f)  (2) ,  94th  Cong.  (1975)  ] 

No  witness  servi  I  with  a  subpoena  by  the  committee  shall  he  re- 
quired against  his  or  her  will  to  be  photographed  at  m  y  hearmg  or 
to  give  evidence  or  testimony  while  the  broadcasting  of  that  hearing, 
by  radio  or  television,  is  being  conducted .  At  the  regya  st  of  any  such 
witness  who  does  not  wish  to  be  mbjeoU  d  to  radio,  U  h  vision,  or  still 
photography  coverage,  all  lenses  shall  be  covt  red  and  all  microphones 
use  el  for  coverage  turned  off. 

Senate  Rule  [2  U.S.C.  §190a-l(b)] 

*  *  *  Whenever  any  hearing  is  open  to  the  public,  that  hearmg  may 
be  broadcast  by  radio  or  television,  or  both,  under  such  rules  as  the 
■committee  may  adopt.  Each  Committee  may  by  its  own  ruU  &  <  stablisji 
procedures  providing  for  the  broadcasting  of  its  hearings. 

Necessity  of  Raising  Objection 

Where  it  is  the  practice  of  a  committee  to  honor  requests  of 
witnesses  that  they  not  be  televised  during  their  testimony,  a 


™  374  U.S.  109  (1963). 

™Jd.  at  111. 

80  United  States  v.  Grumman,  227  F.  Supp.  227  (D.D.C.  1964), 
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witness  who  neither  objects  to  the  televising  of  the  hearing  nor 
requests  that  his  appearance  not  be  televised,  cannot  raise  the 
objection  for  the  first  time  in  his  trial  for  contempt.81 

Duty  of  Witness  To  Answer  Questions  at  a  Televised  Hearing 

Two  district  courts  have  reached  opposite  conclusions  as  to  the 
duty  of  a  witness  to  answer  questions  at  a  televised  hearing.  One 
found  a  witness  not  guilty  of  contempt  on  the  ground  that  the  wit- 
ness was  justified  in  refusing  to  answer  questions  in  the  presence  of 
television  cameras,  newsreel  cameras,  news  photographers  using  flash- 
bulbs, and  radio  microphones  in  a  crowded  hearing  room  which,  the 
Court  thought,  necessarily  distracts  any  witness  to  the  point  that  he 
might  say  today  something  that  next  week  he  will  realize  was 
erroneous.82 

The  other  held  that  the  conduct  of  congressional  hearings  is  within 
the  purview  of  the  Congress  and  that  the  courts  have  no  right  to 
dictate  either  the  procedures  for  Congress  to  follow  in  performing 
its  functions,  or  the  composition  and  conduct  of  the  persons  and 
paraphernalia  admitted  by  Congress  to  its  hearings.  There  is  a  pre- 
sumption that  Congress,  having  ventured  to  act  pursuant  to  its 
constitutional  authority  and  in  furtherance  of  its  investigative  func- 
tions, has  properly  exercised  that  authority  and  properly  performed 
those  functions.  This  presumption  is  not  rebutted  by  anything  less 
than  competent  proof  that  (1)  defendant  was  actually  deprived 
of  his  normal  faculties  to  respond  intelligently  with  clarity  and  accu- 
racy, (2)  this  deprivation  was  the  reasonable  result  of  conditions 
caused,  or  affirmatively  allowed  to  exist,  by  Congress,  and  (3)  such 
conditions  were  unreasonable  and  unwarranted.83 

The  presence  of  microphones,  television  cameras,  and  photographers 
has  been  held  not  to  constitute  such  lack  of  proper  decorum  at  the  hear- 
ing of  a  congressional  committee  as  to  render  the  committee  an  incom- 
petent tribunal,  before  which  the  giving  of  false  testimony  would  not 
constitute  perjury.84 

Privileges  Which  Mat  Be  Extexded  to  a  Witness 

A  committee  may,  pursuant  to  its  own  rules,  extend  to  a  witness 
such  privileges  as  it  considers  appropriate. 

PRIVILEGE    OF    A    WITNESS    TO    MAKE    A    PRELIMINARY   STATEMENT 

The  refusal  of  a  committee  to  permit  a  witness  to  make  a  state- 
ment before  he  is  sworn,8 '  or  to  read  a  prepared  statement  during 
the  hearing,86  does  not  excuse  the  witness'  refusal  to  be  sworn 
or  to  answer  questions.  The  committee,  not  the  witness,  must 
determine  the  procedure  to  be  followed  in  the  investigation. 


n-Fartman  V  Tinted  States.  200  F.2rl  400  (9th  Cir.  1001).  rev'd  on  other  grounds  370 
U.S.  724  (1002V 

n  T'nited  States  v.  Weinman.  107  F.  Rnpp.  407  m.D.C  1052). 

Bs  United  States  v.  Wintz.  103  F.  Sunn.  325  (V.D.  111.  1001). 

«  United  States  v.  Moratt,  104  F.2d  023.  027  (2d  Cir.).  cert,  denied.  343  U.S.  005   (1052). 

<*m*ler  v.  United  States,  170  F.2d  273  (D.C  Cir.  1048),  petition  for  cert,  dismissed. 
338  U  S    883  (1040) 

MTowneend  v.  United  States.  05  F.2d  352.  300  (D.C.  Cir.).  cert,  denied.  303  U.S.  004 
(1038). 
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Even  if  the  statement  is  a  lengthy  legal  brief  in  support  of  objec- 
tion to  the  authority  of  the  committee  to  conduct  its  inquiry,  denial 
of  the  opportunity  to  read  it  does  not  warrant  a  refusal  to  answer 
when  the  witness  was  given  adequate  opportunity  to  state  his 
objections. 

In  Bareriblatt  v.  United  States,87  the  court  said  : 

We  cannot,  within  the  limited  power  of  a  court  to  review 
the  procedures  of  a  congressional  committee,  insist  thai 
such  a  committee  interrupt  its  proceedings  for  detailed 
examination  of  a  lengthy  attack  on  its  power  to  ask  a  ques- 
tion or  to  make  any  inquiry  at  all.  Certainly  the  subcom- 
mittee had  the  right  to  insist  that  objections  be  east  in  a 
reasonable  form.88 


n  240  P. 2d  sir,   (D.C.  Cir.),  vacated  and  remanded,  354  U.S-.  930 
88  Id.  at  879  (footnote  omitted). 


APPEARANCE  BEFORE  CONGRESSIONAL  COMMITTEES 

A  witness  summoned  to  testify  before  a  congressional  commit- 
tee who  fails  to  appear  or  who  having  appeared  leaves  without 
committee  approval  or  who  refuses  to  be  sworn  may  be  found  in 
contempt  of  Congress  under  2  U.S.C.  §  192,  which  states : 

Every  person  who  having  been  summoned  as  a  witness  by 
the  authority  of  cither  House  of  Congress  to  give  testimony 
or  to  produce  papers  upon  any  matter  under  inquiry  before 
either  House,  or  any  joint  committee  established  by  a  joint 
or  concurrent  resolution  of  the  two  Houses  of  Congress*  or 
any  committee  of  either  House  of  Congress,  willfully  makes 
default,  or  who,  having  appeared,  refuses  to  answer  any 
question  pertinent  to  the  question  under  inquiry*  shall  be 
deemed  guilty  of  a  misdemeanor,  punishable  by  a  fine  of  not 
more  than  $1,000  nor  less  than  $100  mid  imprisonment  in  a 
common  jail  for  not  less  than  one  month  nor  more  than 
twelve  months. 

Failure  To  Appear 

A  witness  who  has  been  properly  summoned  to  testify  or  pro- 
duce papers  before  the  House  or  Senate  or  any  congressional 
committee  and  who  fails  to  appear  is  chargeable  with  willfully 
making  default  under  2  U.S.C.  §  192. 

A  witness  summoned  to  testify  before  the  Senate  Banking  and 
Currency  Committee  had  come  before  the  committee  but  had  refused 
to  be  sworn  and  to  testify.  When  lie  was  indicted  for  violation  of 
2  U.S.C.  §  192,  he  moved  to  dismiss  the  indictment  on  the  ground  that 
there  was  a  fatal  inconsistency  in  the  charge,  which  alleged  that  he 
had  "come  before"  the  committee  pursuant  to  summons,  and  "willfully 
did  make  default,''  and  that  he  refused  "to  be  sworn  and  to  testify1" 
but  which  did  not  allege  that  he  refused  "to  answer  any  question 
pertinent  to  the  question  under  inquiry." 

The  witness  took  the  position  that  the  "willful  default"  and  "refusal 
to  answer"  branches  of  the  statute  defined  distinct  offenses  and  that 
activity  coming  under  one  must  ipso  facto  be  deemed  nonviolative  of 
the  other.  He  argued  that,  having  appeared  before  the  committee 
pursuant  to  a  subpoena  requiring  him  to  appear  and  testify,  he  could 
be  charged  only  with  refusal  to  answer  pertinent  questions  rather 
than  with  willful  default.  He  further  argued  that  his  refusal  to  be 
sworn  and  to  testify  was  not  a  refusal  to  answer  pertinent  questions. 
The  Court  did  not  adopt  this  interpretation  of  the  statute.  Instead  it 
interpreted  §  192  to  mean  that : 

The  "default"  which,  when  wilful,  violates  the  statute, 
refers  to  a  failure  "to  give  testimony  or  to  produce  papers" 
upon   a  matter  under  inquiry  before   the   Congress   or  its 

(39) 
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Committee.  Such  default  can  as  well  occur  by  refusal  to  tes- 
tify as  by  refusal  to  appear.  The  statute  proscribes  every 
wilful  failure  to  comply  with  summons,  not  merely  the  failure 
to  appear  pursuant  to  summons.89 

Attendance  at  Committee  Hearing 

Where  a  witness  appears  before  a  committee  and  thereafter 
leaves  without  committee  approval  such  departure  constitutes 
willful  default  under  2  U.S.C.  §  192. 

Witness-   Refusal  To  Be  Sworn 

A  witness'  refusal  to  be  sworn  has  been  held  to  constitute  both 
willful  default  '"  and  a  failure  to  answer  pertinent  questions 
under  2  U.S.C.  §  192."1  Either  is  punishable  as  a  contempt  of 
Congress. 

A  witness'  refusal  to  be  sworn  has  also  been  held  to  preclude 
raising,  in  defense  to  a  charge  of  contempt  of  Congress,  an  objec- 
tion that  the  authorizing  statute  or  the  resolution  creating  the 
committee  failed  to  provide  standards  by  which  the  pertinency 
of  questions  which  the  witness  refused  to  answer  could  be 
determined.02 


*  United  States  v.  Hintz,  193  F.  Supp.  325,  ^27-28  (N.D.  111.  1961). 

*>  Eisler  v.  United  State*,  170  F.2d  273  (D.C.  Cir.  1948),  petition  for  cert,  dismissed, 
338  U.S.  883  (1949)  ;  United  states  v.  Hintz,  193  F.  Sup;).  325,  328  (N.D.  111.  1961); 
raided  states  v.  Liddy,  Criminal  No.  74-117  (D.D.C.  1974). 

^United  States  v.  Fort.  443  F.2d  670  (D.C.  Cir.  1970),  cert,  denied.  91  S.  Ct.  2255 
i1971  )  ;  Townsend  v.  United  States,  95  F.2d  352  (D.C.  Cir.),  cert,  denied.  303  U.S.  664 
(1938). 

*>  United  Slates  v.  Josephson,  165  F.2d  S2,  87-8S  (2d  Cir.  1947),  cert,  denied,  333  U.S. 
838  (1948). 


CONSTITUTIONAL  RIGHTS  OF  WITNESSES 

First  Amendment 

Congress  shall  make  no  laic  respecting  an  establishment  of  religion, 
or  prohibiting  the  free  exercise  thereof;  or  abridging  the  freedom  of 
speech,  or  the  press;  or  the  right  of  the  people  peaceably  to  assemble, 
and  to  petition  the  Government  for  a  redress  of  grievances. 

BALANCING   TEST 

First  Amendment  rights  are  not  an  absolute  bar  to  congres- 
sional inquiry.  The  Supreme  Court  has  held  that  the  legislative 
need  for  the  information  must  be  balanced  against  the  personal 
interests  of  the  witness. 

In  Barenblatt  v.  United  St,ites:)?i  the  Supreme  Court  said: 

[P]ursuant  to  a  subpoena,  and  accompanied  by  counsel, 
petitioner  on  June  28,  L954,  appeared  as  a  witness  before 
this  congressional  Subcommittee.  After  answering  a  few  pre- 
liminary questions  and  testifying  that  he  had  been  a  graduate 
student  and  '  i<  liing  fellow  at  the  University  of  Michigan 
from  1947  to  1950  and  an  instructor  in  psychology  at  Vassar 
College  from  1950  to  shortly  before  his  appearance  before 
the  Subcommittee,  petitioner  objected  generally  to  the  right 
of  the  Subcommittee  to  inquire  into  his  ''political"  and  "re- 
ligious" beliefs  or  any  "other  personal  and  private  affairs" 
or  "associational  activities,"  upon  grounds  set  forth  in  a 
previously  prepared  memorandum  which  be  was  allowed 
to  file  with  the  Subcommittee.  [Footnote  2 — In  the  words  of 
the  panel  of  the  Court  of  Appeals  which  first  heard  the 
case  this  memorandum  "can  best  be  described  as  a  lengthy 
legal  brief  attacking  the  jurisdiction  of  the  committee  to 
ask  appellant  any  questions  or  to  conduct  any  inquiry  at 
all,  based  on  the  First.  Ninth  and  Tenth  Amendn 
prohibition  against  bills  of  attainder,  and  the  doctrine  of 
separation  of  powers."  100  App  DC,  at  17.  n  i  L,  ai 

879,  note  4]   Thereafter  petitioner  specifically  declined  to 
answer  each  of  the  following  five  questions : 

Are  yon  now  a  member  of  the  Communist  Party? 

Have  you  ever  been  a  member  of  the  Communist  Party? 

Xow,  you  have  stated  that  you  knew  [name  omitted].  Did 
you  know  [him]  as  a  member  of  the  Communis    Party? 

Were  you  ever  a  member  of  the  Haldane  Club  of  the  Com- 
munist Party  while  at  the  University  of  Michigan  ? 

Were  you' a  member  while  a  student  of  the  University  of 
Michigan  Council  of  Arts,  Sciences,  and  Professions  \ 


98  360  U.S.  109  (1959). 

(II) 
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In  each  instance  the  grounds  of  refusal  were  those  set 
forth  in  the  prepared  statement.  Petitioner  expressly  dis- 
claimed reliance  upon  "the  Fiftli  Amendment."  94 

The  Court  upheld  the  witness'  conviction  for  refusing  to  answer 
the  questions.  It  said : 

Undeniably,  the  First  Amendment  in  some  circumstances 
protects  an  individual  from  being  compelled  to  disclose  his 
nssociational  relationships.  However,  the  protections  of  the 
First  Amendment,  unlike  a  proper  claim  of  the  privilege 
against  self-incrimination  under  the  Fifth  Amendment,  do 
not  afford  a  witness  the  right  to  resist  inquiry  in  all  circum- 
stances. Where  First  Amendment  rights  are  asserted  to  bar 
governmental  interrogation  resolution  of  the  issue  always 
involves  a  balancing  by  the  courts  of  the  competing  private 
and  public  interest  at  stake  in  the  particular  circumstances 
shown.  *  *  *  95 

The  first  question  is  whether  this  investigation  was  related 
to  a  valid  legislative  purpose,  for  Congress  may  not  con- 
stitutionally require  an  individual  to  disclose  his  political 
relationships  or  other  private  affairs  except  in  relation  to 
such  a  purpose.  See  Watkzns  v.  United  States  [351  U.S.  ITS. 
198(1957)]. 

That  Congress  has  wide  power  to  legislate  in  the  field  of 
Communist  activity  in  this  Country,  and  to  conduct  ap- 
propriate investigations  in  aid  thereof,  is  hardly  debatable. 
The  existence  of  such  power  has  never  been  questioned  by  this 
Court,  and  it  is  sufficient  to  say,  without  particularization, 
that  Congress  has  enacted  or  considered  in  this  field  a  wide 
range  of  legislative  measures,  not  a  few  of  which  have 
stemmed  from  recommendations  of  the  very  Committee 
whose  actions  have  been  drawn  in  question  here.90 

ASSERTION   OF   FIRST  AMENDMENT  RIGHTS  AS   A   LAWFUL   EXCUSE   FOR 
REFUSAL  TO   AXSWER 

Rights  protected  by  the  First  Amendment  have  frequently  been 
asserted  as  a  lawful  excuse  for  refusing  to  answer  questions  asked 
by  congressional  committees.  However,  there  have  been  no  prosecu- 
tions for  contempt  of  Congress  in  which  a  First  Amendment  defense 
has  been  recognized  as  a  legitimate  excuse  for  refusal  to  answer  an 
otherwise  lawful  question  put  by  a  congressional  committee. 

Stamler  v.  Willis 07  is  the  only  case  which  has  sustained  a  witness" 
claim  of  First  Amendment  rights.  In  Stamler.  plaintiffs  brought  a 
declaratory  judgment  action  against  the  Chairman  of  the  House 
Un-American  Activities  Committee  challenging  the  constitutionality 
of  the  authorizing  resolution  of  the  committee  on  the  grounds  that 
the  resolution  had  a  ''chilling  effect"'  upon  plaintiff's  exercise  of  First 
Amendment  freedoms.  The  court  sustained  plaintiff's  contention  or- 
dering to  trial  a  civil  action  brought  by  subpoenaed  witnesses  seeking 

:"  Td.  at  113-14. 

85  /''.  ;ir  i  •_••;. 

m  ],]   8t  127  ( footnote  omitted). 

"7  41.-.  F.2d  1365  (7th  Cir.  1969),  cert,  denied,  399  U.S.  929  (1970). 
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to  have  the  authorizing  resolution  declared  unconstitutional.  Other 
cases  brought  by  subpoenaed  witnesses  seeking  injunctive  and  declar- 
atory relief  against  congressional  committees  on  First  Amendment 
grounds  have  denied  the  requested  relief  but  have  indicated  that  a 
court  might  intervene  to  protect  First  Amendment  Freedoms  under 
more  compelling  circumst  a  nces.98 

The  decision  in  Stamler  has  been  effectively  overruled  on  other 
grounds  by  the  recent  Supreme  Court  decision  in  Eastland  v.  United 
/State*  St  re icemen's  Fund.""  In  Eastland,  the  Court  held  that  the 
Speech  or  Debate  Clause  of  the  Constitution  generally  precludes 
suits  challenging  the  validity  of  subpoenas,  issued  by  congressional 
committees  which  allegedly  violate  a  witness'  First  Amendment  free- 
doms. As  a  result  of  the  Eastland  decision,  a  witness  desiring  to  chal- 
lenge the  validity  of  a  congressional  subpoena  must  raise  his  objec- 
tions in  a  subsequent  criminal  prosecution  for  contempt  of  Congress. 

MOTIVE  FOR  INVESTIGATION 

In  support  of  the  claim  that  rights  under  the  First  Amendment 
would  be  infringed  if  they  were  compelled  to  testify  before  a 
congressional  committee,  witnesses  have  sometimes  argued  that 
the  committee's  real  purpose  was  not  to  obtain  information  in 
aid  of  legislation,  but  to  expose  and  punish  the  witnesses.  While 
there  is  no  congressional  power  to  expose  for  the  sake  of  exposure, 
so  long  as  Congress  acts  in  pursuance  of  its  constitutional  power, 
courts  have  no  authority  to  intervene  on  the  basis  of  the  motives 
which  spurred  the  exercise  of  that  power. 

In  Wathins  v.  United  States,100  the  witness  was  convicted  under 
2  U.S.C.  §  192,  for  refusing  to  answer  questions  when  summoned 
as  a  witness  before  the  Committee  on  Un-American  Activities  of 
the  House  of  Representatives.  He  testified  freely  about  his  own 
activities  and  associations,  but  refused  to  answer  questions  as  to 
whether  he  had  known  certain  other  persons  to  have  been  members 
of  the  Communist  Party. 

The  Court  said: 

The  Court  recognized  the  restraints  of  the  Bill  of  Rights 
upon  congressional  investigations  in  United  States  v.  Rumehu 
345  U.S.  4  1 .  97  L  ed  77<>.  73  S.  Ct.  543.  *  *  * 

Accommodation  of  the  congressional  need  for  particular 
information  with  the  individual  and  personal  interest  in 
privacy  is  an  arduous  and  delicate  task  for  any  court.  We  do 
not  underestimate  the  difficulties  that  would  attend  such 
undertaking.  It  is  manifest  that  despite  the  adverse  effects 
which  follow  upon  compelled  disclosure  of  private  matters, 
not  all  such  inquiries  are  barred.  Kilboum  v.  Thorny 
|  103  U.S.  168  (  L8S1)  |  teaches  that  such  an  investigation  into 
individual  affairs  is  invalid  if  unrelated  to  any  legislative 
purpose.  That  is  beyond  the  powers  conferred  upon  the  Con- 
gress in  the  Constitution.  United  States  v.  Rumely  makes  it 


*» Sanders  v.  McClelUn,  ^'i:1.  F.2d  894   (D.C.  Cir.  1072)  :  Davis  v.  TcJvotd;  442  F.28  1207 
(P.O.  Cir.  1970)  :  Ansara  v.  Eastland,  442  F.2d  751  (D.C.  Cir.  1971). 
:;,421  U.S.  491   (1975). 
mw  354  U.S.  17S  (1957). 
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plain  that  the  mere  semblance  of  legislative  purpose  would 
not  justify  an  inquiry  in  the  face  of  the  Bill  of  Rights.  The 
critical  element  is  the  existence  of,  and  the  weight  to  he 
ascribed  to,  the  interest  of  the  Congress  in  demanding  disclo- 
sures from  an  unwilling  witness.  We  cannot  simp]}*  assume, 
however,  that  every  congressional  investigation  is  justified 
by  a  public  need  that  overbalances  any  private  rights  affected. 
To  do  so  would  be  to  abdicate  the  responsibility  placed  by 
the  Constitution  upon  the  judiciary  to  insure  that  the  Con- 
gress does  not  unjustifiably  encroach  upon  an  individual's 
right  to  privacy  nor  abridge  his  liberty  of  speech,  press, 
religion  or  assembly. 

Petitioner  has  earnestly  suggested  that  the  difficult  ques- 
tions of  protecting  these  rights  from  infringement  by  legis- 
lative inquiries  can  be  surmounted  in  this  case  because  there 
was  no  public  purpose  served  in  his  interrogation.  His  con- 
clusion is  based  upon  the  thesis  that  the  Subcommittee  was 
engaged  in  a  program  of  exposure  for  the  sake  of  exposure. 
The  sole  purpose  of  the  inquiry,  he  contends,  was  to  bring- 
down upon  himself  and  others  the  violence  of  public  reaction 
because  of  their  past  beliefs,  expressions  and  associations. 
In  support  of  this  argument,  petitioner  has  marshalled  an 
impressive  array  of  evidence  that  some  Congressmen  have 
believed  that  such  was  their  duty,  or  part  of  it. 

We  have  no  doubt  that  there  is  no  congressional  power  to 
expose  for  the  sake  of  exposure.  The  public  is,  of  com  . 
entitled  to  be  informed  concerning  the  workings  of  its  gov- 
ment,  That  cannot  be  inflated  into  a  general  power  to 
expose  where  the  predominant  result  can  only  be  an  invasion 
of  the  private  rights  of  individuals.  But  a  solution  to  our 
problem  is  not  to  be  found  in  testing  the  motives  of  commit- 
tee members  for  this  purpose.  Such  is  not  our  function.  Their 
motives  alone  would  not  vitiate  an  investigation  which  had 
instituted  by  a  House  of  Congress  if  that  assembly's 
legislative  purpose  is  being  served.101 

Similarly,  in  Bareriblatt  v.  Unitt  d  States™2  the  witness  argued  inter 
alia  that  the  committee's  investigation  should  not  be  deemed  to  have 
been  in  furtherance  of  a  legislative  purpose  because  the  true  objective 
of  the  committee  and  of  the  Congress  was  purely  "exposure."  So  long 
as  Congress  acts  in  pursuance  of  its  constitutional  power,  the  Court 
held  flat  the  Judiciary  hicks  authority  to  intervene  on  the  basis  of 
the  motives  which  spurred  the  exercise  of  that  power. 

COXSTRUC  TTOX    OF    AUTIIORTZIXG   RESOLUTTOX 

Where  First  Amendment  rights  are  involved,  the  courts  will 
rue  narrowly  the   committee's  authorizing  resolution,   re- 
quiring that  the  delegation  of  power  to  the  committee  be  clearly 
revealed  in  its  charter. 


I  198  200  (footnotes  omitted). 

iw  260  U.S.  109  (1969). 
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In  United  States  v.  Rivmely}^  the  House  of  Representatives  had 
adopted  a  resolution  authorizing  a  committee  to  investigate  all  lobby- 
ing activities  intended  to  influence  Legislation.  The  pertinent  portion 
of  the  resolution  of  August  12.  L949,  read  : 

The  Committee  is  authorized  and  directed  to  conduct  a 
study  and  investigation  of  ( 1)  all  lobbying  act  ivil  ies  intended 
to  influence,  encourage,  promote,  or  retard  legislation;  and 
(2)  all  activities  of  agencies  of  the  Federal  Government 
intended  to  influence,  encourage,  promote,  or  retard 
legislation.104 

A  witness,  the  secretary  of  an  organization  engaged  in  the  sale  of 
books  which  reflected  a  particular  politic  al  perspective,  refused  to  dis- 
close to  the  committee  the  names  of  those  who  made  hulk  purchases  of 
the  books  for  further  distribution. 

The  witness  was  cited  and  convicted  for  contempt  of  Congress. 

In  discussing  the  authorizing  resolution  the  Supreme  Court 
declared : 

This  is  the  controlling  charter  of  the  committee's  powers. 
Its  right  to  exact  testimony  and  to  call  for  the  production 
of  documents  must  be  found  in  this  language.  The  resolution 
must  speak  for  itself,  since  Congress  put  no  gloss  upon  it  at 
the  time  of  its  passage.  Nor  is  any  help  to  be  had  from  the  fact 
that  the  purpose  of  the  Buchanan  Committee,  as  the  Select 
Committee  was  known,  was  to  try  to  "find  out  how  well  [the 
Federal  Regulation  of'  Lobbying  Act  of  1946,  60  Stat.  839] 
worked.''  96  Cong.  Rec.  13882.  That  statute  had  a  section 
of  definitions  but  Congress  did  not  define  the  terms  "lobbying" 
or  "lobbying  activities"  in  that  Act,  for  it  did  not  use  them. 
Accordingly,  the  phrase  "lobbying  activities''  in  the  resolu- 
tion must  be  given  the  meaning  that  may  fairly  be  attributed 
to  it,  having  special  regard  for  the  principle  of  constitutional 
adjudication  which  makes  it  decisive  in  the  choice  of  fair 
alternatives  that  one  construction  may  raise  serious  constitu- 
tional questions  avoided  by  another. 

:;.-  :;:  *  ♦  *  :;:  # 

Patently,  the  Court's  duty  to  avoid  a  constitutional  issue, 
if  possible,  applies  not  merely  to  legislation  technically 
speaking  but  also  to  congressional  action  by  way  of  resolu- 
tion.10' ^ 

■%  :|:  ''.•  *  '■':■  •■';•  ■:• 

Whenever    constitutional    limits    upon    the    i1  tive 

power  of  Congress  have  to  be  drawn  by  this  Court,  it  ought 
only  to  be  done  after  Congr<  Lemonstrated   its  full 

awareness  of  what  is  at  stake  by  unequivocally  authorizing 
an  inquiry  of  dubious  limits.  Experience  admonishes  us  to 
tread  warily  in  this  domain.  The  loose  language  of  Kilbourn 
v.  Thompson,  L03  US  168,  26  L  ed  377.  the" weighty  criticism 
to  which  it  has  been  subjected,  see.  e.g..  Fairman.  Mr.  Justice 


'  ■  345  U.S.  41    i  1953). 

:"'  H.R.  Res.  29S.  Slst  Cong..  1st  S,>s<.  i  1949  I. 

^United  states  v.  Rwmely,  345  U.S.  41.  44   4."      1953)    (brackets  in  original). 
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Miller  and  the  Supreme  Court,  332-334:  Landis,  Constitu- 
tional Limitations  on  the  Congressional  Power  of  Investiga- 
tion, 40  Harv  L  Bey  153,  the  inroads  that  have  been  made 
upon  that  ease  by  later  cases.  Mr-Grain  v.  Daugherty,  273 

US  135,  170.  171,  71  L  ed  580.  591.  502.  47  S  Ct  3*19.  50 
ALR  1,  and  Sinclair  v.  United  States.  279  US  263.  73  L  ed 
692,  49  S  Ct  268,  strongly  counsel  abstention  from  adjudica- 
tion unless  no  choice  is  left. 

Choice  is  left.  As  a  matter  of  English,  the  phrase  "lobbying 
activities"  readily  lends  itself  to  the  construction  placed  upon 
it  below,  namely,  "lobbying  in  its  commonly  accepted  sense.'* 
that  is.  "representation?  made  directly  to  the  Congress,  its 
members,  or  its  committees/'  90  App  DC  382,  391^197  F2d 
166.  175.  and  does  not  reach  what  was  in  Chairman  Bu- 
chanan's mind,  attempts  "to  saturate  the  thinking  of  the  com- 
munity." 9C,  Cong  Kec  13883.  If  "lobbying"  was  to  cover  all 
activities  of  anyone  intending  to  influence,  encourage,  pro- 
mote or  retard  legislation,  why  did  Congress  differentiate 
between  "lobbying  activities'-  and  other  "activities  *  *  *  in- 
tended to  influence"?  Had  Congress  wished  to  authorize  so 
extensive  an  investigation  of  the  influences  that  form  pub- 
lic opinion,  would  it  not  have  used  language  at  least  as  ex- 
plicit as  it  emploved  in  the  very  resolution  in  question  in 
authorizing  investigation  of  government  agencies?  Certainly 
it  does  no  violence  to  the  phrase  "lobbying  activities''  to  give 
it  a  more  restricted  scope.  To  give  such  meaning  is  not  barred 
by  intellectual  honesty.  So  to  interpret  is  in  the  candid  Serv- 
ice of  avoiding  a  serious  constitutional  doubt.  "Words  have 
been  strained  more  than  they  need  to  be  strained  here  in  order 
to  avoid  that  doubt."  (Mr.  Justice  Holmes  in  Blodgett  v. 
Holden,  275  US  142.  148.  72  L  ed  206.  210,  48  S  Ct  105.  with 
the  concurrence  of  Mr.  Justice  Brandeis,  Mr.  Justice  San- 
ford  and  ~Sb\  Justice  Stone.)  With  a  view  to  observing  this 
principle  of  wisdom  and  duty,  the  Court  very  recently 
strained  words  more  than  they  need  be  strained  here.  United 
Stages  v.  Congress  of  Industrial  Organizations.  335  US  106, 
92  L  ed  1849.  68  S  Ct  1349.  The  considerations  which  prevailed 
in  that  case  should  prevail  in  this. 

Onlv  a  word  need  be  said  about  the  debate  in  Congress 
after  the  committee  reported  that  "Rumelv  had  refused  to  pro- 
duce the  information  which  he  had  a  right  to  refuse  under  the 
restricted  meaning  of  the  phrase  "lobbying  activities."  The 
view  tnken  at  that  time  by  the  committee  and  by  the  Congress 
that  the  committee  was  authorized  to  ask  Rumelv  for  the 
information  he  withheld  is  not  legislative  history  defining 
the  scope  of  a  congressional  measure.  What  was  said  in  the 
debate  on  August  30.  1950.  after  the  controversv  had  arisen 
regarding  the  scope  of  the  resolution  of  August  12,  1949.  had 
the  usual  infirmity  of  post  litem  motam.  self-serving  declara- 
tion^. In  any  event.  "Rumelv's  dntv  to  answer  must  be  iudged 
as  of  the  time  of  his  refusal.  The  s^ope  of  the  resolution  de- 
fining that  duty  is  therefore  to  be  ascertained  as  of  that  time 
and  cannot  be  enlarged  by  subsequent  action  of  Congress. 
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Grave  constitutional  questions  are  matters  properly  to  be 
decided  by  this  Court  but  only  when  they  inescapably  come 
before  us  for  adjudication.  Until  then  it  is  our  duty  to  abstain 
from  marking  the  boundaries  of  congressional  power  or  de- 
limiting the  protection  guaranteed  by  the  First  Amendment. 
Only  by  such  self-restraint  will  we  avoid  the  mischief  which 
has  followed  occasional  departures  from  the  principles  which 
we  profess.106 

FIRST  AMENDMENT  AS   PERTINENCY  OBJECTIOX 

The  contempt  of  Congress  statute  107  makes  it  a  misdemeanor 
for  a  witness  to  refuse  to  answer  questions  pertinent  to  the  sub- 
ject under  inquiry.  Fundamental  fairness  requires  that  the 
witness  be  able  to  determine  at  the  time  of  the  committee  hearing 
what  the  subject  under  inquiry  is. 

A  refusal  to  answer  a  question  on  First  Amendment  grounds 
has  also  been  held  to  constitute  an  objection  to  the  pertinency 
of  the  question  even  though  the  word  "pertinency"  was  never 
used.  Such  an  objection  requires  the  committee  to  meet  Fifth 
Amendment  due  process  requirements  by  showing  (1)  the  author- 
ity by  which  it  seeks  to  inquire  into  the  witness'  activities,  and 
(2)  that  the  question  is  pertinent  to  the  committee's  area  of 
inquiry. 

In  United  States  v.  Peck,108  the  witness,  a  newspaperman  employed 
by  the  New  York  Times,  was  subpoenaed  and  appeared  before  the 
Senate  Internal  Security  Committee. 

He  freely  answered  all  questions  concerning  his  own  ac- 
tivities, frankly  admitted  his  past  Communist  affiliations,  ex- 
plained the  reasons  therefor,  told  the  Subcommittee  that  he 
had  fully  terminated  these  affiliations  in  1949,  seven  years 
prior  to  the  date  of  his  appearance  before  it.  and^  added 
that  in  the  seven  years  immediately  preceding  1949  his  asso- 
ciations with  the  Communist  movement  were  virtually  neg- 
ligible. However.  Peck  refused  to  answer  the  questions  which 
would  have  required  him  to  identify  others  as  Communists.109 
*  *  *  *  #  *  * 

During  the  hearing,  in  partial  explanation  of  his  refusal 
to  answer  a  question,'  Peck  stated.  "The  subpoena  does  not 
describe  the  subject  matter  under  inquiry.  I  assume,  how- 
ever, that  I  am  being  called  in  the  course  of  the  hearings 
which  your  subcommittee  is  presently  conducting,  during 
which  numerous  individuals  who  are  or  have  been  connected 
with  newspapers  are  questioned  with  respect  to  their  asso- 
ciations, activities,  and  beliefs."  Were  the  subject  under  in- 
quiry what  the  witness  stated  it  to  be,  the  compelling  of  an- 
swers to  questions  would  clearly  have  been  in  violation  of 
his  constitutional  rights,  for  no  committee  could  assume  so 

106  Id   at  46-4S  (footnotes  omitted;  omissions  in  original).  See  also  Watkins  v.  United 
States,  :!45  U.S.  178,  197-99  (1957). 
107  2  U.S  C.  S  192. 

V*  154  F.  Supp.  603  (D.D.C.  1937). 
*»  Id.  at  604-05. 
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unlimited  and  undemocratic  a  function.  The  Chairman  of 
the  Subcommittee,  however,  failed  to  correct  the  witness  or  to 
offer  an  explanation  of  the  question  under  inquiry,  but  instead 
overruled  his  objection  and  ordered  him  to  answer  the  ques- 
tion. 

That  the  question  under  inquiry  was  not  "luminous"  to 
the  witness  is  the  result  of  the  precise  defects  in  the  method 
of  exercising  legislative  authority  which  were  involved  in 
YTatkins  [Watkins  v.  United  States.  354  U.S.  178  (1957)]. 
In  this  case,  too,  "there  is  a  wide  gulf  between  the  re- 
sponsibility for  the  use  of  investigative  power  and  the  actual 
exercise  of  that  power."  In  this  case.  too.  the  Subcommittee 
ranged  over  many  subjects  during  the  course  of  its  investiga- 
tions, did  not  clearly  establish  any  lines  of  demarcation  be- 
tween series  of  investigations,  and  did  not  restrict  its  question- 
ing of  the  witnesses  to  any  one  field.  The  witness  could  not 
be  a  ware  of  the  subject  under  inquiry  because  there  was  no 
subject,  except  for  the  broad,  vague,  general  authority  of  the 
Subcommittee. 

The  government  contends,  however,  that  even  though  a 
Committee  is  acting  under  a  resolution  which  does  not  suf- 
ficiently define  its  authority,  and  even  though  a  witness  can- 
not determine  the  subject  under  inquiry,  he  has  been  afforded 
due  process  of  law  unless  he  objects  to  the  questions  asked  on 
the  specific  grounds  of  "pertinency".  This  Court  does  not  so 
narrowly  construe  Watkins,  nor  does  it  consider  that  such 
a  construction  is  in  any  way  consistent  with  the  spirit  of 
that  ruling.  Rather  the  Court  believes  that  Watkins  requires 
strict  compliance  by  the  Congress  with  procedural  require- 
ments of  definiteness  of  authority  and  subject  matter  when- 
ever First  Amendment  rights  of  a  witness  are  involved. 

In  any  event,  the  Court  finds  that  Peck  did  object  to  the 
lack  of  pertinency  of  the  questions.  Although  he  did  not  use 
the  word  "pertinency",  he  informed  the  Subcommittee  that  he 
did  not  believe  that  it  possessed  the  authority  to  ask  the  par- 
ticular questions  involved.  In  so  doing  he  also  specifically 
put  the  Subcommittee  on  notice  that  his  complaint  related 
to  the  invasion  of  his  First  Amendment  rights.  Justifica- 
tion for  such  an  invasion  may  be  found  only  in  cases  in  which 
the  Subcommittee's  authoritv  is  clearly  denned,  a  clear  ques- 
tion under  inquiry  is  established  and  a  question  pertinent 
thereto  is  asked.  Yet  the  Subcommittee  made  no  effort  to 
explain  its  asserted  right  to  engage  in  such  an  invasion. 
Surely  Peck's  objection  was  sufficient,  for  where  constitutional 
rights  are  involved,  courts  must  liberally  interpret  objections 
of  witnesses.  They  cannot  impose  a  standard  of  technicality 
or  insist  upon  a  rigid  verbal  formula  which  serves  only  to 
defeat  the  basic  Constitutional  liberties  they  should  strive  to 
preserve.110 

Fourth   Amendment 

The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers. 
and  effects,  agonist  unreasonable  searches  and  seizures,  shall  not  be 


110  Id.  at  Gil  (footnotes  omitted  t. 
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violated;  and  no  warrants  shall  issue  but  upon  probable  caust .  sup- 
ported by  oath  or  affirmation,  and  particularly  <l,  scribing  fh<  plat  >   to 

be  searched,  and  the  persons  or  things  seized. 

The  Fourth  Amendment  protects  witnesses  before  congressional 
committees  from  unreasonable  searches  and  seizures.111 

A  congressional  subpoena  must  not  be  too  indefinite  or  too  wide 
of  breadth.  Each  situation  must  be  judged  on  its  own  merits  and 
adequacy  or  excess  in  the  breadth  of  the  subpoena  are  matters 
variable  in  relation  to  the  nature,  purpose,  and  scope  of  the 
inquiry. 

Depending  upon  the  scope  of  the  investigation  a  subpoena  duces 
tecum,  should  describe  the  documents  and  records  sought  with  all  of  the 
particularity  the  nature  of  the  inquiry  and  the  situation  would  per- 
mit, and  the  description  contained  in  the  subpoena  should  be  sufficient 
to  enable  the  prospective  witness  to  know  what  particular  documents 
were  required  and  to  select  them  accordingly.112 

If  a  witness  who  is  required  by  a  subpoena  to  produce  records 
has  a  legitimate  reason  for  failing  to  produce  them,  he  is  required 
to  state  his  reasons  for  noncompliance  upon  the  return  of  the 
subpoena.  To  deny  the  committee  the  opportunity  to  consider 
or  remedy  the  objection  is  in  itself  a  contempt  of  the  committee's 
authority  and  an  obstruction  of  its  process. 

In  McPhaul,  v.  United  States,113  the  Court  said  : 

The  stated  purposes  of  the  hearing  were  to  determine 
"whether  there  has  been  Communist  activity  in  this  vital  de- 
fense area  [Detroit],  and  if  so,  the  nature,  extent,  character 
and  objects  thereof."  Earlier  Subcommittee  hearings  had 
"disclosed  a  concentration  of  Communist  effort  in  ceil  a  in  de- 
fense areas  of  the  country,"  consisting  in  part  of  keeping  "the 
national  organization  of  the.  Communist  Party  and  the  inter- 
national Communist  movement  fully  advised  of  industrial 
potentialities"  in  such  areas,  and  the  Subcommittee  also  had 
reason  to  believe  that  the  Civil  Rights  Congress  was  being 
used  for  subversive  purposes.  The  subpoena  called  for  "all 
records,  correspondence  and  memoranda"  of  the  Civil  Rights 
Congress  relating  to  three  specified  subjects:  (1)  The  "orga- 
nization of"  the  group,  (2)  its  "affiliation  with  other  orga- 
nizations." and  (3)  "all  monies  received  or  expended  by  |  it]." 
It  would  seem  clear  enough  that  the  auspices  under  which  i  he 
Civil  Rights  Congress  was  organized,  the  identity  and  extern 
of  its  affiliations,  the  source  of  its  funds  and  to  whom  distrib- 
uted would  be  prime  considerations  in  determining  whether 
the  organization  was  being  used  by  the  Communists  in  the 
Detroit  area.  If  the  Civil  Rights  Congress  was  affiliated  with 
known  Communist  organizations,  or  if  its  funds  were  received 
from  such  organizations  or  were  used  to  support  Communist 


m  McSurely  v.  McClellan,  f>21  F.2d  1024  (D.C.  Cir.  1975).  Sec  also  Watkina  v.  United 
States,  354  U.S.  ITS  (1937).  where  the  principle  was  stated,  although  the  case  was  de- 
cided on  other  grounds. 

"2  Oklahoma  Press  Publishing  Co.  v.  Wallitu/,  327  U.S.  1S6  (1946)  ;  McPhaul  v.  United 
States,  364  U.S.  372  (1960). 

U3  364  U.S.  372  (1960). 


50 

activities  in  the  Detroit  area,  those  facts,  it  is  reasonable  to 
suppose,  would  be  shown  by  the  records  called  for  by  the 
subpoena,  and  those  facts  would  be  highly  pertinent  to  the 
Subcommittee's  inquiry.  It  thus  appears  that  the  records 
called  for  by  the  subpoena  were  not  "plainly  incompetent  or 
irrelevant  to  any  lawful  purpose  [of  the  Subcommittee]  in 
the  discharge  of  [its]  duties,"  Endicott  Johnson  Corp.  v. 
Perl-ins,  317  US  501,  509,  87  L  ed  424,  429,  C3  S  Ct  339,  but, 
on  the  contrary,  were  reasonably  "relevant  to  the  inquiry.'' 
Oklahoma  Press  Pub.  Co.  v.  Walling,  327  US  186,  209/90 
L  ed  614,  629,  66  S  Ct  494, 166  ALR  531. 

Finally,  petitioner  contends  that  the  subpoena  was  so  broad 
as  to  constitute  an  unreasonable  search  and  seizure  in  viola- 
tion of  the  Fourth  Amendment  of  the  Constitution.  "[Ade- 
quacy or  excess  in  the  breadth  of  the  subpoena  are  matters 
variable  in  relation  to  the  nature,  purposes  and  scope  of  the 
inquiry,"  Oklahoma  Press  Pub.  Co.  v.  Walling,  supra  (327 
US  at  209) .  The  Subcommittee's  inquiry  here  was  a  relatively 
broad  one — whether  "there  has  been  Communist  activity  in 
this  vital  defense  area  [Detroit],  and  if  so,  the  nature,  extent, 
character  and  objects  thereof" — and  the  permissible  scope  of 
materials  that  could  reasonably  be  sought  was  necessarily 
equally  broad. 

It  is  not  reasonable  to  suppose  that  the  Subcommittee  knew 
precisely  what  books  and  records  were  kept  by  the  Civil 
Rights  Cono-ress.  and  therefore  the  subpoena  could  only 
"specif  [y]  *  *  *  with  reasonable  particularity,  the  subjects 
to  which  the  documents  *  *  *  relate,"  Brown  v.  United 
States,  276  US  134, 143, 72  L  ed  500,  504, 48  S  Ct  288.  The  call 
of  the  subpoena  for  "all  records,  correspondence  and  memo- 
randa" of  the  Civil  Rights  Congress  relating  to  the  three 
specified  subjects  describes  them  "with  all  of  the  particularity 
the  nature  of  the  inquiry  and  the  [Subcommittee's]  situation 
would  permit,"  Oklahoma,  Press  Pub.  Co.  v.  Walling,  supra 
(327  US  at  210,  note  48).  "[T]he  description  contained  in  the 
subpoena  was  sufficient  to  enable  [petitioner]  to  know  what 
particular  documents  were  required  and  to  select  them  accord- 
ingly." Brown  v.  United  States,  supra  (276  US  at  143).  If 
petitioner  was  in  doubt  as  to  what  records  were  required  by 
the  subpoena,  or  found  it  unduly  burdensome,  or  found  it  to 
call  for  records  unrelated  to  the  inquiry,  he  could  and  should 
have  so  advised  the  Subcommittee,  where  the  defect,  if  any, 
"could  ensilv  have  been  remedied,"  United  States  v.  Bryan^ 
supra  (339  US  at  333). 114 

The    Applicability    of    the    Exclusionary    Rule    to    Congressional 
Investigations 

The  "exclusionary  rule"  requires  that  evidence  seized  in  viola- 
tion of  the  Fourth  Amendment  and  the  fruits  of  such  evidence 
cannot  be  used  in  a  criminal  proceeding  against  the  victim  of  the 
illegal  search. 


114  Id.  at  3S1-82  (brackets  and  omissions  in  original). 
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Whether  the  "exclusionary  rule"  is  applicable  to  congressional 
committee  proceedings  has  not  been  determined  by  the  Supreme 
Court. 

However  the  Court  of  Appeals  for  the  District  of  Columbia  lias, 
in  three  cases,  discussed  different  facets  of  the  problems  involved. 

In  United  States  v.  McSurely, 115  the  court  held  that  in  a  contempt 
of  Congress  case  where  the  defendants  had  refused  to  comply  with  a 
committee's  supoenas  the  subpoenas  themselves  were  not  admissible 
in  evidence  since  the  information  upon  which  the  subpoenas  were 
framed  was  derived  from  a  previous  unconstitutional  search. 

Alan  and  Margaret  McSurely  refused  in  March  1969  to 
comply  with  a  subpoena  duces  tecum  issued  by  the  Senate 
Permanent  Subcommittee  on  Investigations  of  the  Govern- 
ment Operations  Committee,  chaired  by  Senator  John  L, 
McClellan,  demanding  the  production  of  documents  relating 
to  membership  in  and  activities  of  several  organizations,  in- 
cluding the  Southern  Conference  Educational  Fun.!,  the 
Southern  Student  Organization  Committee,  the  Stud 
Xonviolent  Coordinating  Committee  and  Students  for  a 
Democratic  Society,  all  also  plaintiffs  in  this  action. 

The  McSurelys  filed  an  action  in  the  U.S.  District  Court 
for  the  District  of  Columbia  on  the  date  named  in  the  sub- 
poena for  their  appearance  before  the  subcommittee  seeking 
a  declaration  that  compliance  with  the  subpoena  was  not 
required,  a  preliminary  and  permanent  injuncl  ion  against  in- 
stitution of  criminal  proceedings  against  them  for  their  fail- 
ure to  comply  with  the  subpoena,  and  damages.  Xo  action  had 
been  taken  in  the  civil  action  at  the  time  the  McSurelys  were 
indicted  for  contempt  of  Congress  for  their  failure  to  comply 
with  the  subpoenas.  Subsequently,  the  McSurelys  filed  an 
amended  and  supplemental  complaint  seeking  only  com- 
pensatory and  punitive  damages.  They  alleged  that  the  de- 
fendants, Senator  McClellan,  three  members  of  the  subcom- 
mittee staff,  and  the  Kentucky  Commonwealth  Attorney  who 
initially  seized  from  their  home  the  documents  which  in- 
cluded those  later  subpoenaed  by  the  subcommittee,  entered 
into  a  conspiracy  to  deprive  them  of  their  constitutional 
rights.  They  sought  damages  "for  the  unlawful  seizure,  in- 
spection and  appropriation  of  their  personal  and  business 
papers  and  documents  and  other  objects  and  articles,  for  the 
issuance  of  subpoenas  based  on  illegally  obtained  informa- 
tion and  invalid  on  their  face,  for  their  humiliation  and 
embarrassment,  mental  and  emotional  pain,  loss  of  employ- 
ment, disruption  of  personal  privacy  and  safety  caused  there- 
by, all  in  violation  and  derogation  of  their  rights  under  the 
First,  Fourth,  Fifth,  and  Fourteenth  Amendments  to  the  U.S. 
Constitution  and  the  laws  of  the  United  States." 

The  McSurelys  were  convicted  of  contempt  of  Oongr 
and  sentenced  in  June  1970  in  the  criminal  action.  The  convic- 
tions were  appealed  to  the  court  of  appeals,  which  reversed. 

"M73F.2d  117S  (D.C.  Cir.  1972). 
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The  court  of  appeals  said : 

From  the  facts,  the  conclusion  is  inescapable  that  the  sub- 
poenas issued  by  the  Subcommittee  for  the  production  of  the 
McSurely  documents  were  the  product  of  the  unauthorized 
inspection  and  search  of  the  documents  by  an  agent  of  the 
Subcommittee  itself.  However,  the  trial  court  reached  a  dif- 
ferent conclusion. 

In  summary  the  trial  court  held  that  the  state  officials, 
having  lawful  custody  of  the  seized  documnts,  lawfully 
nave  the  Subcommittee's  investigator  permission  to  inspect 
and  search  them  and  to  transport  them  all  the  way  to  the 
Subcommittee's  offices  in  Washington.  That  activity  might 
more  appropriately  be  described  (1)  as  an  unconstitutional 
exercise  of  power  by  the  Commonwealth  attorney,  Ratliff, 
and  his  subordinates  at  a  time  when  Ratliff  had  no  right 
whatever  in  and  to  these  papers  except  to  hold  them  in 
safekeeping  (pending  appeal)  pursuant  to  the  order  of  the 
three-judge  court;  and  (2)  as  an  unlawful  encroachment 
by  the  Subcommittee  investigator  himself  upon  the  rights 
of  the  McSurelys  under  the  Fourth  Amendment.  Not  only 
was  the  search  and  seizure  of  appellants'  property  by  the 
Commonwealth  officials  illegal,  but  the  subsequent  search 
and  use  of  that  property  by  the  Subcommittee  investigator, 
with  the  cooperation  of  the  Commonwealth  attorney,  violated 
appellants'  constitutional  right  to  have  their  property  safe 
and  secure  from  unwarranted  inspections.  Thus,  the  framing 
by  the  Subcommittee  of  the  subpoenas  relied  upon  here  for 
conviction  of  the.  McSurelys  was  based  upon  information  de- 
rived from  unconstitutional  searches,  both  by  state  officials 
and  by  the  Subcommittee's  investigator. 

The  trial  court  seems  to  have  taken  the  position  that 
whether  or  not  the  information  concerning  the  documents 
subpoenaed  was  obtained  by  unconstitutional  means,  the 
"exclusionary  rule'',  which  forbids  the  use  of  unlawfully 
seized  items  as  evidence  against  the  victim  of  the  seizure, 
applies  only  to  criminal  prosecutions  and,  hence,  is  not  ap- 
plicable to  legislative  subpoenas.  There  is  nothing  in  logic  nor 
in  the  history  of  the  "exclusionary  rule"  to  support  its  inap- 
plicability to  legislative  subpoenas  framed  upon  informa- 
tion derived  by  the  Government  through  a  previous  uncon- 
stitutional search.110 

******* 

[The  Court  concluded :]  The  contempt  trial  of  the  McSure- 
lys was  a  criminal  proceeding.  The  basis  of  their  convictions 
rested  noon  the  Subcommittee's  subpoenas.  The  information 
upon  which  the  Subcommittee  subpoenas  were  framed  was 
derived  by  the  Subcommittee  through  a  previous  unconstitu- 
tional search  and  seizure  by  the  Kentucky  officials  and  the 
Subcommittee's  own  investigator.  We  hold  that  the  "exclu- 
sionary rule"  applies  to  these  subpoenas  and  that   it   was 


110  Id.  at  llfll   92  (footnotes  omitted  ;  emphasis  in  original). 
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error  for  the  District  Court  to  receive  them  in  evidence  at 
the  trial.117 

The  court  of  appeals  gave  its  decision  in  United  States  v.  McSureh/. ' 
the  contempt  case,  on  December  20,  1972.  On  June  12,  1973,  in  the  civil 
action  brought  by  the  McSurelys,  the  defendants'  motion  for  sum- 
mary judgment  was  denied  by  the  district  court,  and  defendants 
appealed. 

While  the  appeal  was  before  the  District  of  Columbia  ( Jourt  of  Ap- 
peals, the  Supreme  Court,  speaking  in  Calandra  v.  United  States,119 
decided  that  a  grand  jury,  in  propounding  questions  to  one  appearing 
before  it.  could  utilize  documents  obtained  in  a  previous  illegal  search. 

The  District  of  Columbia  Court  of  Appeals,  in  reviewing  the  dis- 
trict court's  denial  of  the  motion  for  summary  judgment  in  the 
McSurelys'  civil  case,  concluded  (in  McSurely  v.  McClellan120),  that 
its  decision  in  United  states  v.  McSurely,  and  the  Supreme  Court's 
Calandra  opinion  were  incompatible. 

The  court  of  appeals  said : 

In  United  States  v.  Calandra  the  Supreme  Court  held  that 
the  exclusionary  rule  did  not  bar  a  grand  jury  from  subpoena- 
ing Calandra  in  order  to  ask  him  questions  based  on  evidence 
illegally  seized  during  a  search  of  his  place  of  business.  The 
Court  observed  first  that  grand  juries  traditionally  have  had 
broad  investigatory  powers.  Because  they  do  not  finally  ad- 
judicate guilt  or  innocence,  they  are  allowed  to  operate 
"unimpeded  by  the  evidentiary  and  procedural  restrictions 
applicable  to  a  criminal  trial."  To  permit  witnesses  to  invoke 
the  exclusionary  rule  and  insist  on  suppression  hearings 
might  not  only  halt  the  orderly  process  of  an  investigation 
but  also  "necessitate  extended  litigation  of  issues  only  tan- 
gentially  related  to  the  grand  jury's  primary  objective." 

♦  *  *  *  *  •':-  # 

The  Supreme  Court's  reasoning  in  Calandra  appears 
directly  applicable  to  the  instant  case.  If  anything,  a  Con- 
gressional committee  has  even  broader  investigatory  powers 
than  a  grand  jury.  The  primary  purpose  of  a  Congressional 
hearing  js  to  gather  data  upon  which  to  base  policy  deter- 
minations which  inform  the  legislative  process.  Such  wide- 
ranging  inquiries  are  extremely  ill-adapted  to  the  "eviden- 
tiary  and  procedural  restrictions  applicable  to  a  criminal 
trial." 

Congress,  as  even  its  critics  will  agree,  desperately  needs 
information  upon  which  to  act.  It  has  traditionally  been 
given  broad  powers  of  investigation  with  which  to  meet  that 
need.  Urdess  we  are  to  assume  that  Congress  should  renin  in 
pristine  and  naive,  much  of  the  data  it  should  consider  will 
inevitably  come  to  its  attention  in  thoroughly  unadmirable 
wnvs. 

TThereas  exclusion  in  the  criminal  area  may  reassure  citi- 
zens in  their  confidence  that  their  government's  executive  will 


u-  777.  at  1104. 

"*  473  F.2d  11/78  CP.C.  Cir.  1972). 

11941  i  t-.r.  33a  (1974). 

"o  521  F.2d  1024  (D.C.  Cir.  1975). 
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be  a  lav:  ahider.  denial  of  information  to  Congress  will  neither 
provide  meaningful  deterrence  nor  reassure  citizens  that 
their  government's  legislature  will  be  a  wordly-wise  law- 
maker. While  the  courts  may  refuse  to  allow  their  criminal 
processes  to  become  tainted  by  eating  the  "fruit  of  the  poison- 
ous tree,"  it  would  be  folly  to  forbid  Congressional  knowl- 
edge that  bad  apples  exist  and  to  stymie  Congressional  action 
on  the  basis  of  all  information,  good  or  bad  in  origin.  United 
States  v.  McSurely,  154  U.S.App.D.C.  141.  163-64,  473  F.2d 
1178,  1200-01  (1972)  (TVilkev,  J.,  concurring)  (footnote 
omitted).  See  Catena  v.  Seidl,  6G  X.J.  32,  327  A.2d  658 
(1974).  [Footnote  supplied.] 

*  *  *  *  *  *  * 

In  sum.  it  would  appear  under  Gakmdra  that  a  Congres- 
sional committee  should  enjoy  at  least  the  same  prerogative 
as  a  grand  jury  to  use  material  which  has  been  unlawfully 
seized.  As  with  the  grand  jury,  the  Congressional  committee 
may  not  be  privileged  to  utilize  such  information  if  its  agents 
have  actively  participated  in  the  original  unlawful  seizure. 
Outside  of  that  circumstance,  however,  a  committee  commits 
no  new  Fourth  Amendment  wrong  by  examining  and  copy- 
ing documents  originally  unlawfully  secured. 

#  *  *  *  *  *  * 

Col  and  ra  makes  clear  that  a  grand  jury  or.  we  submit,  a 
Congressional  committee  has  the  right  in  its  investigatory 
capacity  to  use  the  product  of  a  past  unlawful  search  and 
seizure.  The  Supreme  Court  emphasized  that  such  use  works 
no  new  Fourth  Amendment  wron<r  on  the  owners  of  the 
seized  property.  Since  effective  utilization  of  materials  re- 
quires their  examination,  it  is  difficult  to  conceive,   after 
CaZandra,  how  the  inspection  by  one  authorized  government 
agent  of  documents  in  the  custody  of  another  can  be  charac- 
terized  as   an   unconstitutional   search.   The   constitutional 
violation  is  completed  with  the  original  taking.121 
The  court  of  appeals  stated  that  it  could  not  find  that  the  district 
court  had  erroneously  denied  defendants'  motion  for  summary  judg- 
ment. The  case  was  remanded  to  the  district  court  for  determination 
of  factual  issues:  whether  the  congressional  defendants  had  been 
active  participants  in  the  unlawful  search  of  the  McSurelys'  home, 
and  whether  there  was  dissemination  of  the  information  outside  of 
Congress.  The  McSurelys  have  filed  a  motion  for  a  rehearing  with 
the  court  of  appeals. 

The  exclusionary  rule  has  been  held  to  preclude,  in  a  criminal 
prosecution,  the  admission  into  evidence  of  documents  which  had 
been  unlawfully  seized  at  the  direction  of  a  congressional 
committee. 

In  Xehon  v.  United  States,122  a  witness  appeared,  without  counsel, 
before  a  Senate  crime  investigating  committee  under  compulsion  of 

1:1  Id.  at  1044-47  (footnotes  omitted  unless  cited  in  text). 

^  20S  P.2d  505  (D.C.  Cir.),  cert,  denied,  34G  U.S.  S27  (1953). 


subpoena.  Tlu>  committee,  without  adyisinghim  of  his  rights  to  counsel 
and  against  self-inerimina!  ion.  threatened  prosecution  forcontempl  if 
he  ratused  to  answer,  for  perjury  if  he  lied,  and  for  gambling  activities 
if  he  told  the  truth,  and,  warning  that  lie  was  still  under  subpoena,  di- 
rected him  to  lead  a  policeman  to  his  home  and  there  turn  over  a 
book.  The  policeman,  upon  entering,  defendant's  home  and  learning 
that  the  book  was  not  available,  examined  and  took  without  process 
other  papers  and  documents. 

In  the  subsequent  criminal  prosecution  for  gambling  activities  the 
court  held  that  since  the  committee  had  no:  issued  a  subpoena  duces 
tecum  for  the  documents,  which  the  court  said  would  not  have  violated 
the  Fourth  Amendment,  the  committee  could  not  order  a  search  or 
seizure  of  the  materials  without  the  wit  ness'  consent.  Thus,  findingthat 
the  material  had  been  seized  in  violation  of  the  Fourth  Amendment, 
the  court  rules  it  was  not  admissible  evidence  in  the  criminal  trial. 

"[T]he  Speech  or  Debate  Clause  123  will  not  shield  an  employee 
or  Member  of  Congress  from  prosecution  or  suit  for  a  crime  or 
Fourth  Amendment  violation  arising  from  his  efforts  to  obtain 
information."  124 

In  McSurley  v.  McOlellan,125  the  D.C.  Court  of  Appeals  noted  two 
requirements  for  making  applicable  the  protection  of  the  Speech  or 
Debate  Clause: 126  (1)  the  Members  and  staff  must  be  acting  "within 
the  legislative  sphere,"127  and  (2)  the  subject  matter  involved  must 
be  within  the  parameters  of  the  jurisdiction  of  Congress  and  the  par- 
ticular committee.128  The  court  stated  that 

[t]he  Speech  or  Debate  Clause  1L':'  *  *  *  provides  protection 
to  Members  of  Congress  and  their  aides  who  are  engaged  in 
the  process  of  legislating.130  It  is  a  functional  immunity, 
extended  whether  or  not  their  acts  are  in  fact  motivated  by 
the  desire  to  forward  Congress'  business.'"1  The  critical  ana- 
lytical question  posed  *  *  *  is  how  expansive  a  definition  to 
give  the  'legislative  sphere.'  [The  |  decisions  ' ;-  are  clear  that 
Members  of  Congress  are  completely  immunized  from  inquiry 
into  their  acts  Of  speaking  and  voting  during  committee  and 
House  proceedings.  A  Senator  may  maliciously  libel  a  private 
citizen  on  the  floor  of  tlu»  Senate  for  purely  persona!  reasons: 
nevertheless  his  speech  will  be  protected. 

Further,  under  Doe  v.  McMillan   [412  U.S.  306   (  L97a)  |, 
the  acts  of  authorizing  a  congressional  invesl  igal  ion  pursuant 


123-United  States  Const.  Art.  I.  §  6,  cl.  1.  "[F]or  any  Speech  or  Debate  in  either  House, 
they  I  the  Senators  and  Representatives]  shall  not  he  questioned  in  any  other  place." 

im M cSurely  v.  WcCleUon.  521  F.2d  K<-.!4.  10411  U975).  The  Court  also  Raid  that  rh.> 
Supremo  Court's  derision  in  '■Domhroicsli  v.  Eastland,  387  U.S.  S2.  84-85  (1067)  indicates 
that  the  Speech  or  Debate  Clause  will  not  protect  a  Member  or  employee  of  Congress  from 
suit  under  the  Fourth  Amendment  if  he  actively  eniraires  in  an  unlawful  Bearch  and  seizure 
in  order  to  obtain  information."  McSurely  v.  McClcllan,  supra  at  10.".7. 

125  521  F.2d  1024  (1975). 

i-«  United  States  Const.  Art.  I.  §  G.  cl.  1. 

127  f  nited  States  v.  Brewster,  -ins  r.s.  .101   M972)  :  Gravel  v.  United  states.  40^  r.s.  oon 
(1<)72>  :  Doe  v.   McMillan,  412  r.s.  306   i1!>7::  i  ;   Eastland  v.   United  States 

Fund, ±21  T\S.  491  (1975). 

128  Tenney  v.  Brandhove,  341  U.S.  3G7  (1951). 
"»  United  States  Const.  Art.  I.  §  6.  cl.  1. 

iso  Gravel  v.  United  States,  408  U.S.  606,  616  (1972)  ;  Doe  v.  McMillan,  412  T'.S.  306,  324 
(197:D. 

131  United  States  v.  Brewster,  408  T'.S.  501,  526  (1972). 

132  United  States  v.  Brewster,  408  U.S.  501   (  1972)  :  Gravel  v.  United  State*.  4ns  r.S.  606 
(V.I7LM  :  nor  v.  McMillan,  412  U.S.  306  (1973)  ;  Eastland  v.   United  state,-  Ser 
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to  which  sensitive  materials  involving  named  individuals  are 
gathered,  holding  hearings  where  the  materials  are  presented, 
preparing  a  report  where  they  are  reproduced,  and  authoriz- 
ing the  publication  and  distribution  of  the  report  all  are  fully 
protected  by  the  Speech  or  Debate  Clause.133 

******* 

The  only  other  requirement  placed  upon  Congressional  in- 
vestigators 'and.  for  that  matter,  Members  of  Congress  in- 
volved in  investigative  activity)  as  a  prerequisite  to  their 
invocation  of  Speech  or  Debate  Clause  protection  is  that  their 
investigation  be  within  the  jurisdiction  of  Congress  and  their 
particular  committee.  The  Supreme  Court  early  emphasized, 
however,  in  the  seminal  rase  of  Tenney  v.  Brandhove*3*  that 
the  prerogative  of  the  judiciary  to  determine  this  question 
was  extremely  limited. 

The  courts  should  not  go  beyond  the  narrow  con- 
fines of  determining  that  a  committee's  inquiry  may 
fairly  be  deemed  within  its  province.  To  find  that  a 
committee's  investigation  has  exceeded  the  bounds  of 
legislative  power  it  must  be  obvious  that  there  was  a 
usurpation  of  functions  exclusively  vested  in  the  Ju- 
diciary or  the  Executive.135 
Thus,  it  matters  not  that  the  true  purpose  behind  a  com- 
mittee's use  of  its  investigative  power  is  to  ridicule,  harass, 
or  punish  a  private  citizen.136  So  long  as  the  particular  inves- 
tigative activity  does  not  trench  upon  Executive  or  judicial 
prerogatives — so  long  as  it  remains  facially  legislative  in 
character — the  committee,  and  its  employees,  are  protected.1"7 

The  court,  however,  emphasized  that  there  were  definite  limitations 
on  the  methods  that  could  be  used  in  obtaining  information  while 
keeping  the  protection  of  the  Speech  or  Debate  Clause  immunity. 

This  does  not  mean  a  Member  of  Congress  or  Congressional 
employee  is  free  to  use  every  conceivable  means  whether  law- 
ful or  not.  to  obtain  investigatory  materials,  without  fear  of 
prosecution  or  civil  suit.  The  Supreme  Court  in  Gravel  v. 
United  States  [408  U.S.  606  (1972)1  held  a  Senator  and  his 
aide  immune  from  questioning  concerning  their  investigatory 
acts  in  preparation  for  a  subcommittee  hearing — except  inso- 
far as  those  acts  were  criminal  or  related  to  third-party  crime. 
Also,  Dombrowski  v.  Eastland  [387  U.S.  82  ( L967)]  indicates 
that  the  Speech  or  Debate  Clause  will  not  protect  a  Member 
or  employee  of  Congress  from  suit  under  the  Fourth  Amend- 
ment if  he  actively  engages  in  an  unlawful  search  and  seizure1 
in  order  to  obtain  information.  As  with  the  charge  of  taking 
a  bribe  involved  in  United  Staffs  v.  Brewster  [408  U.S.  501 
(197-2)1,  a  burglary  (to  take  one  example)  can  be  "no  part 
of  the  legislative  process  or  function;  it  is  not  a  legislative 
act."  Tf  Congressional  invest igators  are  to  take  advantage  of 

"a  521  F.2d  at  1036  (footnotes  omit  tod). 

1::«  341  U.S.  S67  (1951V. 

™5  Id.  at  378. 

1,B  Id.  at  377-78. 

,::r  521  F.2d  at  1037-38  (footnotes  omitted). 
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the  immunity  afforded  by  the  Speed)  or  Debate  ( Clause,  there- 
fore, they  must  use  lawful  investigative  moans  to  obtain  their 
information.138 

Dissemination  outside  of  Congress  of  information  obtained  pur- 
suant to  a  congressional  investigation  will  cause  the  Speech  or  Debate 
Clause  immunity  to  be  lost.139 

The  court  in  McSurely  v.  Met  'Ulhni 140  said  that 

The  Supreme  Court  made  clear  in  Doe  v.  McMillan  ,n 
that  the  decision  of  a  Congressional  committee  to  include  in 
its  report  information  about  individual  citizens  which  might 
prove  highly  damaging  to  their  reputations  and  careers  was 
a  protected  "legislative  act.*'  even  if  such  information  was  not 
"even  remotely  useful"  to  the  committee's  investigation.142 
That  report  could  be  "distributed  to  and  used  for  Legislative 
purposes  by  Members  of  Congress,  congressional  committees, 
and  institutional  or  individual  legislative  functionaries" 
without  losing  its  immunity.143  The  Court  stressed,  however, 
that  the  protection  of  the  Speech  or  Debate  Clause  could  not 
be  invoked  by  Government  authorities  who  published  and 
distributed  that  report  outside  legislative  channels.  Whether 
acting  with  authorization  from  Congress  or  not,  those  who 
disseminated  otherwise  actionable  material  to  the  public  at 
large  would  be  required  to  "respond  to  private  suits  to  the 
extent  that  others  must  respond  in  light  of  the  Constitution 
and  applicable  laws."  144 

Emphasizing  that  not  everything  a  Member  of  Congress 
might  regularly  do  is  a  "legislative  act,"  the  Court  observed  : 
Members  of  Congress  may  frequently  be  in  touch 
with  and  seek  to  influence  the  Executive  Branch  of 
Government,   but    this   conduct   "though   generally 
done,  is  not  protected  legislative  activity."  *  *  *  Nor 
does  the  Speech  or  Debate  Clause  protect  a  private 
republication  of  documents  introduced   and    made 
public  at  a  committee  hearing,  although  the  hearing- 
was  unquestionably  part  of  the  legislative  process. 
Gravel  v.  United  States  [408  U.S.  606  (1972)].145 
In  sum.  even  if  Congress'  use  of  material  injurious  to  pri- 
vate reputation  is  protected  for  the  purpose  of  issuing  sub- 
poenas, writing  reports,  and  deliberating  on  legislation,  the 
immunity  afforded  by  the  Speech  or  Debate  Clause  ceases  if 
that  material  is  disseminated  either  to  the  Executive  or  to  the 
public  at  large.146 

Thus,  if  in  fact  the  copies  of  documents  in  the  possession  of 
the  Subcommittee  may  have  been  available  to  the  Internal 
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Revenue  Service,  as  the  plaintiffs  allege,  the  defendant  cannot 
evade  questioning  about  the  transaction.  This  does  not  mean, 
however.  *  *  *  that  such  a  transfer  would  necessarily  be  un- 
lawful. It  simply  means  that  the  defendants  cannot  interpose 
the  Speech  or  Debate  Clause  as  a  defense  to  a  private  suit  aris- 
ing out  of  such  activity.147 

In  summary,  the  court  said : 

The  preceding  outline  of  the  case  law  surrounding  the 
Speech  or  Debate  Clause  makes  clear  that,  as  a  general  rule, 
the  process  of  gathering  and  utilizing  information  within 
Congress  is  protected  activity  within  the  "legislative  sphere." 
Constitutional  immunity  may  be  withdrawn,  however,  if  no 
rational  legislative  purpose  can  be  found  for  a  committee's 
action  in  directing  its  investigation  toward  a  particular 
individual,  organization,  or  institution.  Also,  the  Speech  or 
Debate  Clause  will  not  shield  an  employee  or  Member  of 
Congress  from  prosecution  or  suit  for  a  crime  or  Fourth 
Amendment  violation  arising  from  his  efforts  to  obtain 
information.  Finally,  the  dissemination  of  information  out- 
side of  Congress  is  not  a  protected  legislative  act  and  enjoys 
no  special  constitutional  immunity.148 

Fifth  Amendment 

No  person  *  *  *  shrill  be  compelled  in  amy  criminal  case  to  be  a  wit- 
ness against  himself  *  *  *  nor  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law. 

SELF-INCRIMINATION 

A  witness  before  a  congressional  committee  has  a  personal 
privilege  to  refuse  to  testify  concerning  matters  that  might  tend 
to  incriminate  him.149 

Necessity  of  Raising 

A  witness  must  assert  the  privilege  against  self-incrimination 
when  he  is  called  upon  to  testify  if  he  desires  to  avail  himself 
of  that  privilege.150 

Time  of  Claim 

The  privilege  against  self-incrimination  cannot  be  asserted  in 
advance  of  the  questions  actually  propounded  in  the  examination 
or  hearing.151 

Form  of  Claim 

A  claim  of  the  privilege  against  self-incrimination  does  not 
require  any  special  combination  of  words.  A  simple  reference  to 
the  Fifth  Amendment  is  sufficient;  however,  objection  made  in 


1,7  hi.  at  104?,  (footnotes  omittrd). 
i«  id.  at  1040. 

«<>  Watkins  v.  United  States.  354  U.S.  178.  195-96  (1957^. 

WQuinn  v.  united  States,  349  U.S.  155   (1955)  ;  Emspal;  v.  United  States.  349  U.S.  190 
(1  !(.-,.-... 

>rcello  v.  United  States,  196  F.2d  437  (5th  Cir.  1952). 


59 

any  language  that  a  committee  may  be  expected  to  understand 
as  an  attempt  to  invoke  the  privilege  must  be  respected.1  -' 

A  refusal  to  answer  based  on  "the  First  Amendment  to  the 
Constitution,  supplemented  by  the  Fifth"  is  sufficient  to  put  the 
committee  on  notice  of  an  apparent  claim  of  privilege.1 

In  Emspah  v.  United  States,154  a  similar  reference  to  "primarily 
the  First  Amendment,  supplemented  by  the  Fifth'5  was  held  sufficient 
as  a  claim  of  the  privilege  despite  the  fact  that  the  witness  had 
•  crcd  "No"  to  a  question  whether  he  felt  that  revealing  his  knowl- 
edge concerning  his  associations  would  subject  him  to  criminal  prosecu- 
tion. The  Court  held  the  answer  was  equivocal  because, 

It  may  have  merely  represented  a  justifiable  refusal  to 
discuss  the  reasons  underlying  petitioner's  assertion  of  the 
privilege*  the  privilege  would  he  of  little  avail  if  a  A\itnes< 
invoking  it  were  required  to  disclose  the  precise  hazard  which 
he  fears.  And  even  if  petitioner's  "No"  answer  were  taken  as 
responsive  to  the  question,  the  answer  would  still  be  consistent 
with  a  claim  of  the  privilege.  The  protection  of  the  Self- 
incrimination  Clause  is  not  limited  to  admissions  that  "would 
subject  |  a  witness]  to  criminal  prosecution";  for  this  Court 
has  repeatedly  held  that  "Whether  such  admissions  by  them- 
selves would  support  a  conviction  under  a  criminal  statute 
is  immaterial"  and  thai  the  privilege  also  extends  to  ad- 
missions that  may  only  tend  to  incriminate.  In  any  event,  we 
cannot  say  that  the  colloquy  between  the  committee  and 
petitioner  was  sufficiently  unambiguous  to  warrant  finding 
a  waiver  here.1"""' 

If  a  witness  urges  two  constitutional  objections  to  a  committee's 
line  of  questioning,  he  is  not  bound  at  his  peril  to  choose  between 
them.  By  pressing  both  objections,  he  does  not  lose  a  privilege 
which  would  have  been  valid  if  he  had  only  relied  on  one.156 

In  refusing  to  answer  a  question  a  witness  may  adopt  the 
grounds  relied  upon  by  another  witness. 

In  Quinn  v.  J'n//c</  States157  Quinn  and  two  others  were  summoned 
by  the  Committee  on  Un-American  Activities  to  testify  pursuant  to 
subpoena.  One  of  them  refused  to  say  whether  he  was  or  had  been  a 
member  of  the  Communist  Tally,  basing  his  refusal  on  the  First  and 
Fifth  Amendments,  as  well  as  the  First  Amendment  supplemented  by 
the  Fifth  Amendment.  Quinn  adopted  the  other's  statement  a-  his  own 
and  refused  to  answer  the  same  question. 

Mr.  Quinn.  I  would  like  to  make  a  statement  alon.'r  the 
lines  that  [an  earlier  witness  |  made  yesterday  in  regard  to  a 
question  of  that  nature.  I  feel  that  the  political  beliefs,  opin- 
ions, and  associations  of  the  American  people  can  be  held 
secret  if  they  so  desire. 


res  United  state*  v.  Pitzpdtrick,  96  P.  Snpp'   t!M   <  n.n.C  1!t.-,i  ). 
133  Quinn  v.  United  states,  :\AU  U.S.  155  (1955). 
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Mr.  Wood.  And  for  those  reasons  do  you  decline  to  answer 
that  question  \ 

Mr.  (v)nxx.  T  didn't  say  I  was  declining  to  answer  the 
question,  liefore  I  do  answer  the  question  I  should  like  to  Bay 
that  I  support  the  position  taken  by  [that  witness]  yesterday. 

Mr.  Wood.  Did  you  hear  his  statement  yesterday? 

Mr.  Qrixx.  Yes!  I  did. 

Mr.  Wood.  Do  you  support  it  in  its  entirety  \ 

Mr.  Qrixx.  In  its  entirety. 

Mr.  Wood.  1^  there  anything-  else  you  want  to  add  to  it  ? 

Mr.  Qrixx.  Xo :  I  don't. 

Mr.  Wood.  Will  you  accept  it  as  the  expression  of  your 
views  then  \ 

Mr.  Qrixx.  You  may.  I  may  add  I  feel  I  have  no  other 
choice  in  this  matter,  because  the  defense  of  the  Constitution. 
I  bold  sacred.  I  don't  feel  I  am  hiding  behind  the  Constitu- 
tion, but  in  this  case  I  am  standing  before  it.  defending  it. 
as  small  as  I  am. 

Mr.  WOOD.  Having  made  that  statement  and  subscribed  to 
the  sentiments  expressed  by  the  witness  yesterday  to  whom 
yon  referred,  will  you  now  answer  the  question  whether  you 
are  now  or  have  ever  been  a  member  of  the  Communist  Party  I 

My.  Qrixx.  I  hold  that  the  Constitution  holds  sacred  the 
rights  of  people — 

Mr.  Wood.  You  have  stated  your  position.  Having  enunci- 
ated your  sentiments  and  your  position,  will  you  now  answer 
the  question  whether  you  are  now  or  ever  have  been  a  member 
of  the  Communist  Party,  or  do  you  decline  to  answer? 

Mr.  Qrixx.  I  decline  to  discuss  with  the  committee  ques- 
tions of  that  nature.1-"5 

The  committee  did  not  ask  him  to  state  more  specifically  the  ground 
for  bis  refusal  to  answer  and  did  not  specifically  override  his  ob- 
jection or  direct  him  to  answer.  He  was  indicted  for  contempt  of 
Congress  and  was  convicted  under  2  U.S.( \  ^  10*2. 

The  Supreme  Court  reversed  his  conviction  holding  that  his  refer- 
ence to  the  Fifth  Amendment  was  sufficient  to  invoke  the  privilege 
and  moreover  that  the  conviction  could  not  stand  because  the  com- 
mittee did  not  specifically  overrule  his  objection  and  direct  him  to  an- 
swer the  questions. 

Ruling  upon  a  Chin,,  of  Fifth  Amendment  Privilege 

Criminal  intent  is  an  essential  element  and  must  be  proved  in 
a  prosecution  for  contempt  of  Congress  under  2  U.S.C.  §  192. 
Therefore,  when  a  witness  refuses  to  answer  a  question  pro- 
pounded by  a  congressional  committee  on  the  grounds  of  Fifth 
Amendment  "self-incrimination"  privilege,  the  committee  must 
disallow  the  objection  and  clearly  apprise  the  witness  that  an 
answer  is  demanded.  If  the  committee  fails  to  do  this,  and  leaves 
the  witness  to  speculate  about  the  risk  of  possible  prosecution 
for  contempt  and  does  not  give  him  a  clear  choice  between  stand- 
ing on  his  objection  and  compliance  with  a  committee  ruling,  his 
conviction  for  contempt  cannot  stand. 

:"*  /'/.  ;it  158   59  n.  4. 
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In  response  to  a  subpoena,  petitioner  appeared  before  [a] 
subcommittee  ©n  dune  2|1, 1950.  He  was  thou  general  manager 
both  of  Freedom  of  the  Press  Co.,  Inc.  which  publishes  the 
Daily  Worker,  and  of  the  Daily  Worker  itself.  During  the 
•course  of  the  interrogation,  members  of  the  committee  and 
the  committee  counsel  posed  various  questions  dealing  with 
Bart's  background,  his  activities,  and  alleged  associates. 
Among  these  were  the  live  questions  which,  because  of  peti- 
tioner's refusal  to  answer,  led  to  the  convictions  now  under 
scrutiny.  The  particular  inquiries  involved  petitioner's  name 
when  he  came  to  this  country  as  a  child,  his  name  before  it  was 
changed  years  a^o  to  Philip  Bart  pursuant  to  a  New  York 
court  order,  his  father's  name,  and  the  identity  of  officials  of 
the  Ohio  section  of  the  Communist  Party  in  19&G.  To  the 
questions  concerning  name  or  family  background,  he  raised 
objections  of  pertinency;  to  the  other,  he  unequivocally 
pleaded  the  privilege  against  sel  ("-incrimination. 

In  finding  petitioner  guilty;  the  trial  court  rejected  these 
defenses  as  without  merit!  Before  tin1  Court  of  Appeals,  pe- 
titioner abandoned  his  defense  as  to  luck  of  pertinency;  The 
majority  thought  that  this  abandonment  in  effect  eras;'*! 
petitioner's  objections  from  the  committee  record  and  that 
they  were  thus  faced  with  "naked  refusals  to  answer"  which 
did  not  require  affirmative  rulings  from  the  committee.  We 
cannot  agree.  The  objections  were  in  fact  made  before  the 
committee  and  the  witness  was  entitled  to  a  elearcut  ruling 
at  that  time,  even  though  the  claims  were  later  abandoned 
or  found  to  be  invalid.  Quinm  v.  United  States  ["349  U.S.  155 
(1955)].  Without  such  a  ruling,  evidence  of  the  requisite 
criminal  intent  to  violate  £  192  is  lacking.  An  abandonment 
made  two  and  one-half  years  after  the  objections  were  raised 
cannot  serve  retroactively  to  eliminate  the  need  for  a  ruling. 
If  the  requirement  of  criminal  intent  is  not  satisfied  at  the 
time  of  the  hearing,  it  cannot  be  satisfied  nunc  pro  In  no  by 
a  later  abandonment  of  petitioner's  objection.  Therefore,  the 
issue  before  us  is.  upon  the  record  as  it  stood  at  the  comple- 
tion of  the  hearing,  whether  petitioner  was  apprised  of  the 
committee's  disposition  of  his  object  ion-. 

At  no  time  did  the  Committee  directly  overrule  petitioner's 
claims  of  self-incrimination  or  lack  of  pertinency.  Nor  was 
petitioner  indirectlv  informed  of  the  committee's  position 
through  a  specific  direction  to  answer.  At  one  juncture.  Con- 
gressman Case  made  the1  Suggestion  to  the  chairman  that  the 
witness  "be  advised  of  the  possibilities  of  contempt"  for  fail- 
ure to  respond,  but  the  suggestion  was  rejected.  The  chairman 
stated: 

"No.  ITe  has  counsel.  Counsel  knows  that  is  the 
law.  Proceed.  Mr.  Tavenner." 

A  few  moments  later,  when  committee  counsel  in- 
quired as  to  certain  details  of  petitioner's  marriage, 
the  following  colloquy  took  place  : 

"Mr.  Ungek  [Counsel  for  petitioner].  Mr.  Chair- 
man, what  concern  is  it  of  anvbodv  here — 
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"Mr.  Waltkii.  We  permit  you  to  appear  with  your 
client  for  the  purpose  of  advising  your  client.  You 
apparently  are  old  enough  to  have  had  >ome  experi- 
ence in  court. 

"Mr.  Uxgkr.  Yes.  indeed. 

"Mr.  Walter.  Of  Course,  you  know  there  are  many 
preliminary  questions  asked  witnesses,  leading  up  to 
some  point.  As  they  are  propounded  you  will  readily 
learn  what  the  purpose  is.  Just  advise  your  client  and 
don't  argue  with  the  committee,  because  wk  donH 
rule  on  objections." 

The  questioning  proceeded  on  this  basis. 

Because  of  the  consistent  failure  to  advise  the  wit- 
ness of  the  committee's  position  as  to  his  objections, 
petitioner  was  left  to  speculate  about  the  risk  of  pos- 
sible prosecution  for  contempt:  he  was  not  given  a 
clear  choice  between  standing  on  his  objection  and 
compliance  with  a  committee  ruling.  Because  of  this 
defect  in  laying  the  necessary  foundation  for  a  pro- 
secution under  §  192,  petitioner's  conviction  cannot 
stand  under  the  criteria  set  forth  more  fully  in 
Qwm  v.  T nit  eel  States.1™ 

In  Miller  v.  T~ nitrrf  Sitttedyi9°  the  witness  was  convicted  for  unlaw- 
fully refusing  to  answer  a  question  put  to  him  by  a  subcommittee  of 
the  Committee  on  Fn- American  Activities  of  the  House  of  Repre- 
sentatives under  2  I  .S.C.  £  192. 

The  circuit  court  reversed  the  conviction  with  directions  to  enter 
judgment  of  acquittal  holding  that  where  a  witness  urged  the  chair- 
man of  a  congressional  committee  not  to  press  the  direction  to  answer 
a  question  as  to  names  of  persons  present  with  him  at  the  meeting  and 
requested  the  chairman  to  defer  it  until  a  later  time,  to  which  the 
chairman  agreed,  and  the  hearing  terminated  shortly  thereafter  with- 
out any  unequivocally  renewed  direction  or  command  to  answer  the 
suspended  question,  the  witness  had  the  right  to  leave  the  hearing 
thinking  that  the  direction  to  answer  was  still  suspended,  if  not  aban- 
doned, and  he  was  not  guilty  of  unlawfully  refusing  to  answer  the 
question  put  to  him  by  the  committee. 

A  committee  is  not  required  to  resort  to  any  fixed  verbal  for- 
mula to  indicate  its  disposition  of  an  objection.  If  the  committee's 
response  is  ambiguous  and  does  not  clearly  apprise  the  witness 
that  an  answer  is  demanded  notwithstanding  his  objections  a 
conviction  for  refusal  to  answer  questions  will  not  be  upheld. 

Committees  of  Congress  must  conduct  examinations  in 
such  a  manner  that  it  is  clear  to  the  witness  that  the  Committee 
recognizes  him  as  being  in  default,  and  anything  short  of  a 
clear  cut  default  on  the  part  of  the  witness  will  not  sustain  a 
conviction  for  contempt  of  Congress.  The  transcript  of  the 
defendant  Kamp's  testimony  fails  to  disclose  such  a  clear  cut 
default.  The  witness  is  not  required  to  enter  into  a  guessing 


'  Bart  v.    rnite<1  State*.  .°.40   T'.S.   210.   220-2:'.    (19.").-.)    (footnotes   omitted)  ;   see  also 
Emxpak  v.  United  states.  ::4<>  U.S.  190,  202  1 1995). 
2    9  P.2d  1!»7  iD.C.  Cir.  1958)    i  per  curiam  i. 
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game  when  called  upon  to  appear  before  a  committee.  The 
burden  is  upon  the  presiding  member  to  make  clear  the  direc- 
tions of  the  committee,  to  consider  any  reasonable  explana- 
tions given  by  the  witness^  and  then  to  rule  on  the  witness' 
response. 

The  defendant  was  accordingly  acquitted,  ";1 

Where  a  witness  took  the  position  that  lie  "\\onld  refuse  to  ailS\  r 
any  questions  concerning  Ids  political  belief,  the  Chairman's  state- 
ment prior  to  asking  one  question  that  the  witness  "has  been  in  con- 
tempt all  day  here"  was  thought  by  the  court  to  be  enough  to  indicate 
to  the  witness  that  his  objections  were  overruled  and  that  the  commit- 
tee1 demanded  an  answer  from  him.162 

When  the  witness'  intent  is  unclear,  it  is  incumbent  on  the  com- 
mittee either  to  accept  the  claim  or  to  ask  the  petitioner  whether 
he  is  in  fact  invoking  the  privilege.1 

Instance  in  Which  Fifth  Atomchnsni  is  InappHmblt 

A  Fifth  Amendment  privilege  against  self-incrimination  cannot 
be  asserted  as  to  questions  which  are  not  incriminating. 

Appearing  before  a  congressional  subcommittee,  a  witness  wa- 
in give  his  address.  He  refused,  basing  his  refusal  to  answer  on  his 
Fifth  Amendment  privilege  against  self-incrimination.  The  court 
rejected  his  argument  holding  that  while  conceivable  case-  might  be 
presented  to  illustrate  how  stating  one's  address  would  tend  to  incrim- 
inate, certainly  in  the  unusual  case  some  burden  is  on  the  defendant 
or  his  counsel  to  suggest  at  some  time,  some  place  during  his  interro- 
gation (that  is  not  to  say  absolutely  prove)  how  fads  ordinarily  not 
incriminating  might  reasonably  tend  to  be  incriminating  in  their 
special  setting.104 

While  it  may  be  that,  in  certain  circumstances,  a  witness  should 
explain  why  an  answer  to  an  apparently  innocent  question  might 
tend  to  incriminate  him.  certainly  no  such  explanation  is  necessary 
to  support  a  claim  of  privilege  when  testimony  before  the  committee 
is  such  as  to  make  such  explanation  evident.1*55 

A  Fifth  Amendment  privilege  against  self-incrimination  cannot 
be  asserted  as  to  books  and  records  kept  in  a  representative 
|    capacity. 

The  witness  was  convicted  for  willful  failure  to  comply  with  a  sub- 
i  poena  of  the  House  of  Representatives  commanding  him  to  produce 
before  one  of  its  subcommittees  certain  records  of  the  Civil  R 
Congress.  The  evidence  showed  :  Before  issuance  of  tin1  subpoena,  the 
subcommittee  had  reason  to  believe  that  the  Civil  Rights  Congress  was 
a    subversive    organization    and   that    he    was    its    executive    secre- 


v^United   States   v.    Knmn,   102    F.    Sunn.    7.".7.    759    (P.D.C.    1952):    see    also    Ouinn    \ 
l'»;te<i  States.  349  T'.S.   155.  166   70   (1955)  :   Fagerhaugh   v.   United  stahs.  232  F.2      - 
(9th  Cir.  1956).  On  similar  grounds,  mi  nennittnl  was  directed  in  United  state*  v.  Brow&er, 
(Vim.  No.  17S4-50  m.D.r..  decided  March  S.  1981), 

""-Davis  v.  United  States.  209  F.2d  357,  362  (0th  Civ),  cert,  denied.  301  t\S  010 
(1959).  This,  however,  was  dictum,  since  the  committee  had  priven  express  directions 
to  answer  questions  involved  in  other  counts,  any  one  of  which  was  sufficient  to  sustain 
the   jndsrment    imposed. 

1     /msi>ak  v.  United  States.  349  F.S.  100  (J955). 

^Simpson   v.    United   States.  241    P.2d   222.   224    lOth   Cir.),   rev'-l.   955   U.S.   7    (1 
(mem.). 

i«  United  States  v.  Ralei/,  90  F.  Supp.  495  (D.D.C.  1951). 
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tary.  At  the  hearing,  the  chairman  of  the  subcommittee  explained  that 

Detroit  is  a  vital  defense  area  and  that  the  purpose  of  the  hearing  was 
to  investigate  Communist  activities  there. 

"When  asked  whether  lie  would  produce  the  documents  called  for  by 
the  subpoena,  the  witness  stated  flatly  that  he  would  not.  Xeither  at  the 
hearing  nor  at  his  trial  did  he  deny  the  existence  of  the  records 
or  his  ability  to  produce  them.  He  based  his  refusal  upon  a  claim  of 
his  privilege  under  the  Fifth  Amendment. 

The  United  States  Supreme  Court  sustained  the  conviction,  and  it 
held  that  books  and  records  kept  in  a  representative  capacity  cannot  be 
the  subject  of  the  personal  privilege  against  self-incrimination.  Sue!'. 
is  the  case  even  though  production  of  the  materials  might  tend  to 
incriminate  their  keeper  personally.10'3 

IVo'/rer  of  Claim 

The  privilege  against  self-incrimination  may  be  waived  in 
several  ways:  by  failing  to  assert  it,  by  expressly  disclaiming 
it,  or  by  testifying  on  the  same  matters  concerning  which  the 
privilege  is  later  claimed.107 

A  witness  testifying  before  the  House  Committee  on  Un-American 
Activities  concerning  his  participation  in  a  Communist  organization 
admitted  attending  a  Party  meeting,  but  refused  to  answer  questions 
relating  to  the  membership  of  certain  individuals  in  the  Communist 
Party  organization  on  the  grounds  of  self-incrimination.  The  court 
held  that  the  witness  had  already  incriminated  himself  by  admitting 
his  attendance  at  a  Communist  Party  meeting  and  that  questions  as  to 
the  identity  of  other  persons  at  the  meeting  would  not  further  in- 
criminate him.168 

A  witness  does  not  waive  the  privilege  by  answering  questions 
which  do  not  constitute  an  admission  or  proof  of  any  crime.1 

Where  the  claim  of  privilege  has  been  made  with  respect  to 
numerous  questions,  it  should  be  considered  to  have  been  made  to 
a  question  asked  in  connection  with  those  which  the  witness  de- 
clined to  answer  unless  the  witness  makes  clear  that  he  is  waiving 
the  claim  of  privilege  with  respect  to  that  question. 

In  I 'fi'ded  Slates  v.  Haley}'*  the  court  said  : 

The  questions  here  involved  relate  principally  to  whether  or 
not  the  defendant  knew  certain  persons. 

The  testimony  of  this  defendant  before  the  Committee  was 
taken  at  hearings  which  extended  over  a  period  from 
July  12th  through  the  15th.  1950,  and  were  resumed  Au- 
gust 8th,  1050.  The  defendant's  testimony  was  taken  on 
July  14th,  numerous  witnesses  having  testified  previously  and 
some  subsequently.  The  transcript  of  the  proceeding  before 
the  Committee,  particularly  with  reference  to  examination 


im  MePhaul  v.  United  States,  364  U.S.  372.  880  (I960). 

lft:  Emspak  v.  United  States,  349  U.S.  190  (1955)  ;  see  also  Utitcheson  v.  United  State*, 
3G9  U.S.  599,  609  (1962k 

w  United  States  v.  Singer,  139  F.  Supp.  S47,  852-53  (D.D.C.  1956),  nff'il,  244  F.2d  349 
(D.C.  ("ir. ).  r<-\\\.  247  F.2d  535  (D.C.  Cir.  1957)    (per  curiam). 

™<  United  States  v.  Costello,  198  F.2d  200,  202-03  (2d  Cir.),  cert,  denied,  344  U.S. 
674    (1»52). 

«o  <j(j  F.  Supp.  495  (D.D.C.  1951). 
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of  this  defendant,  shows  that  certain  witnesses  idenl  Ified  him 
as  a  member  of  the  Communist  Party,  active  in  its  a  Hairs,  and 
actively  engaged  with  other  members  of  the  Communist  Party 
in  furthering  its  organized  ion. 

It  is  contended  by  the  Government  that  an  answer  that  the 
defendant  did  not  know  the  persons  about  whom  inquiry 
was  made  eoukl  not  possibly  incriminate  liim.  It  is  conceded 
that  the  answer  that  he  did  know  such  persons,  or  certain  of 
them,  might  under  some  circumstances  be  incriminating, 
insisting,  however,  that  it  was  the  duty  of  the  defendant  in 
such  circumstances  to  explain  why  such  answer  would  be 
incriminating. 

The  testimony  by  other  witnesses  showed  that  every  one 
of  the  persons,  concerning  whom  the  questions  here  involved 
were  asked,  were  members  of  or  affiliated  with  the  Communist 
Party.  With  federal  statutes  then  in  effect,  making  it  a  crimi- 
nal offense  to  do  the  acts,  to  have  the  affiliations,  or  to  conspire 
with  others  in  the  doing  of  such  acts,  and  with  numerous  Other 
witnesses  testifying  that  this  defendant  had  been  thus  en- 
gaged, it  cannot  reasonably  be  doubted  that  the  defendant  had 
good  ground  to  apprehend  that  he  would  be  prosecuted  there- 
for. Blau  v.  U.S.  340  U.S.  159.  71  S.  Ct.  223.  In  any  prosecu- 
tion in  which  he  be  charged  with  conspiracy  with  those  con- 
cerning whom  he  was  asked,  it  would  obviously  be  relevant 
and  important  evidence  that  lie  knew  them,  and  that  they 
knew  him.  It  is  beside  the  point  that  such  fact  could  probably 
be  readily  established  by  the  testimony  of  others.  The  crux  of 
the  question  is  that  he  could  not  be  compelled  or  coerced  in 
admitting  that  he  knew  them,  and  revealing  the  source  from 
which  evidence  might  be  obtained  that  could  be  used  against 
him  in  any  criminal  prosecution.  A  witness  ought  not  to  be 
required  to  make  an  incriminating  answer,  and  thus  be  put 
to  the  hazard  of  losing  the  right  to  claim  privilege  as  to  fur- 
ther questions  which  would  elicit  incriminating  answers.  Sec 
Ivogers  v.  U.S.,  71  S.  Ct.  438.  While  it  may  be  that,  in  certain 
circumstances,  a  witness  should  explain  why  an  answer  to  an 
apparently  innocent  question  might  tend  to  incriminate  liim. 
certainly  no  such  explanation  is  necessary  to  support,  a  claim 
of  privilege  when  testimony  before  the  Committee  is  such  as 
to  make  such  explanation  evident. 

Where  the  claim  of  privilege  is  made  with  respect  to  numer- 
ous questions  asked  a  witness,  it  should  be  considered  to  apply 
to  a  question  asked  in  connection  with  the  questions  to  which 
he  has  made  claim  of  privilege  when  he  declines  to  answer 
such  question  without  making  it  clear  that  he  is  waiving  the 
claim  of  privilege  with  respect  to  such  question  he  declines 
to  answer.171 

The  privilege  against  self-incrimination  attaches  to  the  witness 
in  each  particular  case  in  which  he  is  called  upon  to  testify  with- 
out reference  to  his  declarations  at  some  other  time  or  place  or 
in  some  other  proceeding. 


371  Id.  at  496-98. 
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Allegations  verified  by  a  witness  in  prior  litigation  do  not  have  the 
effect  of  waiving  the  privilege.172 

1U-  the  same  reasoning  the  fact  that  a  witness  answered  the  same 
questions  before  an  W&l  agent  several  years  before  did  not  prevent 
his  assertion  of  the  privilege  in  a  hearing  before  a  Senate  committee 
investigating  organized  crime.173 

Presumption  Against  Waiver 

On  the  principle  that  courts  must  "indulge  every  reasonable 
presumption  against  waiver  of  fundamental  constitutional 
rights,"  the  Supreme  Court  has  refused  to  interpret  ambiguous 
statements  of  a  witness  before  a  congressional  committee  as  a 
waiver  of  the  privilege  against  self-incrimination. 

Tn  response  to  a  question  concerning  his  associations,  pe- 
titioner expressed  apprehension  that  the  committee  was 
"trying  to  perhaps  frame  people  for  possible  criminal  prose- 
cution" and  added  that  "I  think  I  have  the  right  to  reserve 
whatever  rights  I  have.  *  *  *"  The  following  colloquy  then 
took  place. 

"Mr.  Moulder.  Is  it  your  feeling  that  to  reA^eal  your  knowl- 
edge of  them  would  subject  you  to  criminal  prosecution? 

"Mr.  PbisrAK.  Xo.  I  don't  think  this  committee  has  a  right 
to  pry  into  my  associations.  That  is  my  own  position." 

Petitioner's  reply,  it  is  contended,  constituted  an  effective 
disclaimer  of  the  privilege.  "We  find  this  contention  without 
merit.174 

*  *  #  *  :.':  *  ■'.< 

At  most  *  *  *  petitioner's  "Xo"  is  equivocal.  It  may  have 
merely  represented  a  justifiable  refusal  to  discuss  the  reasons 
underlying  petitioner's  assertion  of  the  privilege;  the  priv- 
ilege would  be  of  little  avail  if  a  witness  invoking  it  were 
required  to  disclose  the  preeise  hazard  which  he  fears.  And 
even  if  petitioner's  "Xo"  answer  were  taken  as  responsive 
to  the  question,  the  answer  would  still  be  consistent  with 
a  claim  of  the  privilege.  The  protection  of  the  Self-incrimi- 
nation Clause  is  not  limited  to  admissions  that  "would  sub- 
ject [a  witness]  to  criminal  prosecution":  for  this  Court  has 
repeatedly  held  that  "Whether  such  admissions  by  them- 
selves would  support  a  conviction  under  a  criminal  stat- 
ute is  immaterial"  and  that  the  privilege  also  extends  to 
admissions  that  may  only  tend  to  incriminate.  In  any  event, 
we  cannot  say  that  the  colloquy  between  the  committee  and 
petitioner  was  sufficiently  unambiguous  to  warrant  finding  a 
waiver  here.17"' 

In  Huttfhescm  v.  United  States;*7*  the  Court  held  a  refusal  to  answer 
on  "due  process"  grounds  after  the  witness,  with  counsel  at  his  side. 
unequivocally  and  repeatedly  disclaimed  reliance  on  the  Fifth  Amend- 
ment privilege  against  self-incrimination  was  not  sufficient  to  preserve 
the  self-incriminating  aspect  of  his  due  process  claim.177  In  that  case, 

i-a  Pnretlo  v.  Unite*  States.  190  F.2d  392.  .",94  (5th  Cir.  1062). 
«b  Afiiroello  v.  United  States,  196  F.2<1  437.  445  (5th  Cir.  1952K 

mfimepak  v.  tinted  States,  349  U.S.  190,  195-96  (1955)  (footnote  omitted;  omission 
in  original  I. 

171  Id.  ;it  197-9S  (footnotes  omitted  ;  brackets  in  original). 
"•369  U.S.  599  (1962). 
*-  Id.  at  611-12. 
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tile  Court  further  ruled  that  the  possible  use  in  a  State  trial  of  a  claim 
of  this  privilege  did  not  excuse  the  petitioner  from  asserting  it  be- 
fore the  committee. 

GRANT    or    1.MMIMTV 

Section  C.oi);,  of  Title  In  United  States  Code  provides  tliat: 

u.I,,  the  case  of  any  individual  who  has  been  <>>■  may  be  called  to 

t&tify  or  prorid,  other  information  at  any  proceeding  before  either 

house  of  ( •<,,,<, ,< ss,  or  my  commiHc  .  or  amy  subeom mittee  of  either 

IIous , .  or  my  joint  committee  of  the  two  Houses,  a  United  ^States 

district   court   s/,all   Js.su,.   in    a,  cord,/,,,,     with    Subsection     (b)    of  this 

v" ''""".  i'/>0"  tli<  request  of  a  daily  authorised  representative  of  the 
House  of  Co/o/,,  .s.s  or  the  cdmmiMei  concerned^  an  order  requirmg 
such  individual  to  give  testimony  or  proeid,  oth,  r  information  urhicn 
he  refuses  t,,  ,jnu  or  provide  on  tin  basis  of  kis  p'rivUi  </>  agm/bst  mlf- 
incrimination  such  ordt  r  to  b,  oome  effective  as  provided  in  section  6002 
of  thispa/rti 

b.  I!<  for,     issui,,,/  on    Order   Under  sul>s,ction    (n)    of   this  .section    u 
I  nitcd  States  district  court  shall  Viol  tloit — 

(  /  )  /'//  tin  case  of  a  proceed! no  1,(  fore  ,  it],,  r  lions,  of  Con- 
f/rcss,  tin  request  for  such  an  order  has  been  approved'bj/  on 
affirmative  vote  of  a  majority  of  th,  M<  n,t>,  rs  pn  si  tit  of  that 

House: 

(J)  in  tli,  cos,  of  ,/  proceeding  In  for,  a  committee  or  u 
subconnnitt, ,   of  either  lions,   of  Oongress  or  a  joint  com- 

n,itt(c  of  both  lions,  s.  the  r,  quest  for  such  m,  ord<  r  hus  been 

approved  by  an  affirmative  cote  of  two-thirds  of  th,  memth  rs 

of  the  full  comtnittc,  >  u/,,1 

(-?)  ten  dai/s  or  m or,   prior  to  the  dmj  on  udiich  the  reoue.st 

for. such  on  order  was  mud, .  the  Attom,)/  General  was  served 
with  notice  of  am  intt  ntion  to  request  the  <>r,l< ,-. 

c.  Upon  application  of  the  Attom,)/  General,  the  United  States 

district  court  shull  defer  the  issuance  of  any  ordi  r  umh  ,■  subsi  < tion  ( ./ ) 
Of  this  section  for  such   />'  riod.  not  long\  /'  th'in   t ,re nty  dai/s   f rOli)   the 

date  of  the  n  quest  for  such  ordi  r.  us  th,  d  1  itornt  y  tie,,,  ml  may  specify. 
1 1onsiitutionality 

Prior  to  December  15.  1070,  at  least  50  separate  statutes  had 
provisions  concerning  the  granting  o£  immunity  to  wit  nesses.  With  the 
enactment  of  Sections  6001  et  seq.  of  Title  IS  United  State-  Code. 
these  earlier  provisions  were  repealed,  standardizing  for  the  first  time 
Federal  immunity  measures.  In  consolidating  these  sections  transaction 
immunity,  which  precluded  prosecution  for  any  transaction  or  affair 
about  which  a  witness  testified,  was  replaced  by  use  immunity.  The 
use  immunity  provided  for  by  the  new  section  is  a  grant  with 
limitations.  "Rather  than  barring  a  subsequent  related  prosecution,  it 
acts  only  to  suppress,  in  any  such  prosecution,  the  witness5  testimony 
and  evidence  derived  directly  or  indirectly  from  that  testimony.  Evi- 
dence obtained  wholly  independently  of  immunized  testimony  may 
serve  as  a  basis  for  prosecuting  the  witness  for  activities  and  trans- 
actions including  those  covered  in  his  own  statements. 


^:i  Application    of   United    States    Senate    Select    Committee    on    Presidential    Campaign 
Activities,  :;t>l  F.  Supp.  1270.  1274  (D.D.C.  1973). 


f 


G8 


Although  there  was  some  question  as  to  whether  the  use  immunity 
provided  in  the  statute  sufficiently  protected  a  witness'  right  against 
self-incrimination,  the  Supreme  Court  has  sustained  the  immunity 
statute  ( 18  U.S.C.  §  600]  or  seq.)  as  constitutionally  sound  on  its  face. 

In  Kastigar  v.  United  States,179  witnesses  were  called  before  a  grand 
jury,  having  been  granted  "use  immunity.*'  The  witnesses  refused  to 
testify  nonetheless  contending  primarily  that  the  scope  of  the  im- 
munity provided  by  the  statute  was  not  coextensive  with  the  scope  of 
the  privilege  against  self-incrimination  and  therefore  was  not  suffi- 
cient to  supplant  the  privilege  and  compel  their  testimony. 

Their  argument  was  rejected  by  both  the  district  court  and  the 
court  of  appeals,  and  the  Supreme  Court  granted  certiorari  to  deter- 
mine whether  testimony  could  be  compelled  by  granting  immunity 
from  the  use  of  compelled  testimony  and  evidence  derived  therefrom 
("use  and  derivative  use"  immunity),  or  whether  it  is  necessary  to 
grant  immunity  from  prosecution  for  offenses  to  which  compelled  testi- 
mony relates    ("transactional"  immunity). 

The  court  found  that  if  an  immunity  granted  under  a  statute 
is  coextensive  with  the  scope  of  the  constitutional  privilege  against 
self-incrimination  a  witness  who  has  been  offered  the  immunity  is  not 
justified  in  refusing  to  answer  questions  on  the  basis  of  the  privilege 
against  self-incrimination,  and  a  judgment  of  contempt  for  refusal 
to  answer  is  proper.  ^ 

This  statute,  which  operates  after  a  witness  has  given  in- 
criminatory testimony,  affords  the  same  protection  by  assur- 
ing that  the  compelled  testimony  can  in  no  way  lead  to  the 
infliction  of  criminal  penalties.  The  statute,  like  the  Fifth 
Amendment,  grants  neither  pardon  nor  amnesty.  Both  the 
statute  and  the  Fifth  Amendment  allow  the  government  to 
prosecute  using  evidence  from  legitimate  independent  sources. 

The  statutory  proscription  is  analogous  to  the  Fifth 
Amendment  requirement  in  cases  of  coerced  confessions.  A 
coerced  confession,  as  revealing  of  leads  as  testimony  given 
in  exchange  for  immunity,  is  inadmissible  in  a  criminal  trial. 
but  it  does  not  bar  prosecution;  Moreover,  a  defendant  against 
whom  incriminating  evidence  has  been  obtained  through  a 
grant  of  immunity  mav  be  in  a  stronger  position  at  trial  than 
a  defendant  who  asserts  a  Fifth  Amendment  coerced- 
confession  claim.  One  raising  a  claim  under  this  statute  need 
only  show  that  he  testified  nuclei'  a  grant  of  immunity  in 
order  to  shift  to  the  government  the  heavy  burden  of  proving 
that  all  of  the  evidence  it  proposes  to  use  was  derived  from 
legitimate  independent  sources.  On  the  other  hand,  a  defend- 
ant raising  a  coerced-confession  claim  under  the  Fifth 
Amendment  must  first  prevail  in  a  voluntariness  hearing  be- 
fore his  confession  and  evidence  derived  from  it  become 
inadmissible. 

There  can  be  no  justification  in  reason  or  policy  for  hold- 
ing that  the  Constitution  requires  an  amnesty  grant  where, 
acting  pursuant  to  statute  and  accompanying  safeguards, 
testimony  is  compelled  in  exchange  for  immunity  from  use 

«■  406  U.S.  441  (1972). 
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and  derivative  use  when  no  such  ainnesty  i>  required  where 
the  government,  acting  without  colornhle  right,  coerces  a 
defendant  into  incriminating  himself. 

We  conclude  that  the  immunity  provided  by  is  l.S.C. 
§  6002  leaves  the  witness  and  the  prosecutorial  authorities  in 
substantially  the  same  position  as  if  the  witness  had  claimed 
the  Fifth  Amendment  privilege.  The  immunity  therefore  is 
coextensive'  with  the  privilege  and  suffices  to  supplant  it.1v" 
Court  Function  Pun  ly  Ministerial 

Once  a  congressional  determination  has  been  made  to  grant 
immunity  to  a  witness  and  the  procedural  requirements  of  the 
statute  have  been  met,  the  responsibility  of  the  court  is  limited 
to  the  purely  ministerial  function  of  issuing  an  appropriate 
order.  Neither  the  court  nor  the  Attorney  General  has  the  power 
to  reverse  a  congressional  decision  to  grant  immunity  to  a 
witness.181 

DTJE    PROCESS 

A  witness  appearing  before  a  congressional  committee  is  en- 
titled to  require  of  the  committee:  (1)  A  showing  of  its  authority 
to  inquire  with  regard  to  his  activities  and  (2)  A  showing  that 
the  questions  asked  of  him  are  pertinent  to  the  committee's  area 
of  inquiry. 

Failure  of  the  committee  to  properly  advise  the  witness  of  the 
pertinence  of  the  questions  when  the  witness  so  requests  con- 
stitutes a  denial  of  due  process  under  the  Fifth  Amendment. 

If  a  witness  refuses  to  answer  a  question,  the  committee  must 
ascertain  the  grounds  relied  upon  bv  the  witness.  It  must  clearly 
rule  on  the  witness'  objection,  and  if  it  overrules  the  witness' 
objection  and  requires  the  witness  to  answer,  it  must  instruct 
the  witness  that  his  continued  refusal  to  answer  will  make  him 
liable  to  prosecution  for  contempt  of  Congress.  By  failing  ad- 
equately to  apprise  the  witness  that  an  answer  is  required  not- 
withstanding his  objection  the  element  of  delibcateness  neces- 
sary for  conviction  for  contempt  under  2  U.S.C.  §  192  is  lacking, 
and  such  a  conviction  cannot  stand.1  ^ 


1<M  I<1.  at  4fi1-02  (footnotes  omitted). 

1x1  Application  of  United  States  Senate  Select  Committee  on  Presidential  Campaign 
Activities.  361  v.  sum..  i-'7<>  <D.n.r.  1973), 

isa  WatTtins  v.  Vnltcrt  States,  :'..">4  Xl.S.  ITS  (19*57*. 

is3  Em.ymk  v.  United  States,  349  U.S.  100  (1955}. 

In  Braden  v  United  States.  272  F.2d  6n3.  R61  Mtn  Clr.  1959).  aff'd  .".«;.->  U.S.  4.:i  (1961  I. 
where  a  witness  stated  that  in  order  to  expedite  the  hearing  lie  would  agree  lie  understood 
that  the  committee  was  directing  him  to  answer  each  question  he  refused  to  answer,  the 
Court  found  that  the  witness  was  in  no  way  denied  due  process  ami  his  conviction  was  not 
-ul.iect  to  reversal  because  the  committee  did  not,  in  fact,  expressly  direct  him  to  answer 
each  question. 

"On    an    appeal    from    a    conviction    for   contempt    <>t    <  ojftgress.    the    defendant,    who    had 
asserted   a  First   Amendmeni    privilege  to  refuse  to  answer  questions   propounded    bo  him 
by    the    committee    arsrned    inter    alia    that    his    conviction    should    be    reversed    because. 
after    he   had    made   his    objections    to    the   questions    put    to    him,    he   was    not    expn 
directed    to   answer   the   questions;    After    the   question    on    which    the    firs!    count      • 
indictment  was  asked,  the  appellant  said  'Again  the  flrsl   amendment;  same  irrounr's 
On  I  have  to  repeat  it  each  time,  or  is  it  understood  each   time?'  The  Chairman  replied 
that  'It  is  understood  that  you  are  referring  to  the  first  amendment.'  'I'1"'  Staff  Director 
suggested  that  if  there  was  to  be  an  understanding  as  to  the  basis  for  refusing  I 
there  might  also  be  an   understanding  as  to  directions  to  the  appellant   to  answer 
Chairman  asked  the  anpellant  if  he  understood   that  he  was  ordered   to  answer  nnd   the 
anpellant   replied.  "I  will  understand  that  you  are  directing  me  to  answer  each  quesl 
in    order    to    expedite    the    matter    so    we    will    not    be    wasting    the    Committee's    time    and 
everybody  else's  time  on  this.'   Later  the  Staff  Director  Inquired   whether  the   >• 
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Constitutional  and  Statutory  Pertinency 

In  a  prosecution  for  contempt  of  Congress  two  separate  per- 
tinency issues  arise.  The  first  is  the  requirement  under  the  Due 
Process  Clause  of  the  Fifth  Amendment  (constitutional)  that 
the  pertinency  of  the  question  to  the  subject  under  inquiry  must 
be  brought  home  to  the  witness  at  the  time  the  questions  are  put 
to  him.  The  other  pertinency  issue  (Statutory)  arises  from  the 
requirement  that  at  a  trial  for  contempt,  the  prosecution  must 
prove  that  the  committee's  questions  were  in  fact  pertinent  to  the 
subject  under  inquiry. 

A  subcommittee  of  the  House  Committee  on  Un-American 
Activities   conducted   hearings   in   Albany.   Xew    York,   in 
„      July  of  1953,  and  again  in  early.  April  of  1954. 1S4 

At  the  opening  of  the  Albany  hearings  in  1954  the  Chair- 
man stated  that  the  subcommittee  would  "resume  this  morn- 
ing the  investigation  of  Communist  Party  activities  within 
the  capital  area."  lie  made  clear  that  the  hearings  were  "a 
continuation  of  the  open  hearings  which  were  conducted  in 
Albany"  in  1953.  He  pointed  out  that  testimony  at  the  1953 
hearings  had  ''related  to  the  efforts  of  the  Communist  Party 
to  infiltrate  industry  and  other  segments  of  society  in  the 
capital  area."  "This  committee,"  lie  said,  "*  *  *  is  investigat- 
ing communism  within  the  field  of  labor  where  it  has  sub- 
stantial evidence  that  it  exists."  18' 

t-  *  *  *  *  *  ■',- 

The  petitioner  was  not  present  on  either  occasion.  He  was 
subpoenaed  to  appear  before  the  subcommittee  in  Albany  on 
April  9.  1954.  but.  at  the  request  of  his  counsel,  it  was  agreed 
that  he  should  appear  instead  before  the  subcommittee  three 
davs  later  in  the  Old  House  Office  Building  in  Washington, 
D.C. 

He  appeared  there  on  the  appointed  day,  accompanied 
by  counsel,  and  without  further  ado  his  interrogation  beiran. 
The  petitioner  freely  answered  all  preliminary  questions, 
revealing  that  he  was  then  twenty-four  years  old  and  a  gradu- 
ate student  at  the  University  of  Pennsylvania.  He  stated 
that  his  early  education  had  been  in  the  public  schools  of 
Brooklyn,  Xew  York,  from  where  he  had  gone  to  Cornell 
University  in  1947  for  four  years  as  an  undergraduate  and 
two  additional  years  as  a  graduate  student. 


clear  that  in  response  to  each  refusal  to  answer  there  had  heen  given  a  direction  to 
answer,  and  the  appellant  said.  T  understand.  My  counsel  and  I  understand.'  The  appellant 
waived  the  right  to  have  a  specific  direction  to  answer  each  of  the  questions  to  which  he 
made  OhieCtion  and  which  lie  refused  to  answer,  lie  now  asserts  that  he  could  not  waive 
the  requirement  of  being  specifically  directed  to  answer  each  question.  It  is  required  that 
the  witness  he  ordered  to  answer  a  question,  where  an  objection  has  heen  made  or  a 
refusal  to  answer  has  been  stated.  This  requirement  is  made  so  that  it  may  he  established 
)  evond  doubt,  in  a  criminal  prosecution,  that  the  refusal  was  intentional  and  deliberate. 
The  statements  of  the  appellant  clearly  showed  that  he  and  his  counsel  were  fully 
informed  and  the  request  to  omit  the  specific  directions  to  answer  was  intelligently  made 
bv  the  Appellant.  II"  was  in  no  way  prejudiced.  Due  process  was  in  no  way  denied.  If  the 
waiver  had  been  made  at  a  trial  before  a  court  we  are  without  douht  that  no  assignment 
of  error  could  properly  he  predicated  upon  permitting  the  waiver.  Smith  v.  United  Statue,  5 
Cir.  195fi,  234  P.2d  385:  Betlor  v.  /  nited  state*.  5  Cir.  195B.  205  F.2d  454.  certiorari 
denied.  846  U.S.  877.  74  s  ct  130.  98  L.Ed.  :'^."i  :  Hagan*  v.  United  states,  5  (Mr..  1!).",9,  201 
P .•_'«'  !  24,  We  see  no  Interest  of  InstW  th«+  cal's  for  •>  different  rule  here.'* 

km  heuteh  v.  Unitedtitatea,  367  U.S.  47)0,  43S  (10G1). 

»  hi.  at  4(;.->  (omission  in  original). 
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The  subcommittee's  counsel  then  made  the  following  state- 
ment : 

Mr.  Deutch,  during  hearings  at  Albany  last  week,  the  com- 
mittee heard  testimony  regarding  the  existence  of  a  Commu- 
nist Party  group  or  cell  operating  among  undergraduates 
at  Cornell  University  among  certain  graduates  at  Cornell 
and  in  the  city  of  Ithaca. 

In  connection  with  that  testimony,  the  committee  was  in- 
formed that  yon  were  a  member  of  one  or  more  of  those 
groups.  If  so,  I  would  like  to  ask  you  certain  matters  relating 
to  your  activity  there. 

Were  von  a  member  of  a  group  of  the  Communist  Party 
at  Cornell? 

The  petitioner  answered,  "under  protest,"  that  he  had 
indeed  been  a  member  of  the  Communist  Party  while  ;it 
Cornell.186 

$        '    $  $  $  $  $  # 

While  the  petitioner's  answers  to  the  many  questions  put  to 
him  about  his  own  activities  and  conduct  were  thus  fully 
responsive,  he  refused  to  answer  five  questions  he  was  asked 
concerning  other  people.  He  declined  to  give  the  names  of 
the  faculty  member  who  had  been  a  Communist,  of  the  friend 
wdio  had  made  the  $100  contribution  [to  the  Party.]  of  the 
student  who  had  originally  approached  him  about  joining 
the  Communist  Party,  and  of  the  owners  of  the  house  where 
the  meetings  had  been  held.  :;:  *  :::  For  his  refusal  to  answer 
these  questions  he  was  indicted,  tried,  and  convicted. 

The  reason  which  the  petitioner  gave  the  subcommittee  for 
his  refusal  to  answer  these  questions  can  best  be  put  in  his 
own  words : 

"Sir,  I  am  perfectly  willing  to  tell  about  my  own  activities, 
but  do  you  feel  I  should  trade  my  moral  scruples  by  inform- 
ing on  someone  else  ?  *  *  *  I  can  only  say  that  whereas  I  do 
not  want  to  be  in  contempt  of  the  committee,  I  do  not  believe 
I  can  answer  questions  about  other  people,  but  only  about  my- 
self. *  *  *  I  happen  to  have  been  a  graduate  student — the 
only  one  there,  and  the  organization  is  completely  defunct, 
and  the  individual  you  are  interested  in  wasn't  even  a  profes- 
sor. The  magnitude  of  this  is  really  beyond  reason." 

The  chairman  of  the  subcommittee  ruled  that  it  was  the 
petitioner's  duty  nevertheless  to  answer  the  quest  ions : 

''That  decision  does  not  rest  with  you  as  to  whether  or  not 
the  scope  of  this  inquiry — as  to  whether  or  not  certain  in- 
dividuals are  important  now  or  not.  That  is  the  responsibility 
of  we  Representatives  to  determine.  That  determination  can- 
not rest  with  you.  It  may  be  very  true  that  the  individual  to 
whom  you  have  referred  is  no  longer  a  member  of  the  Com- 
munist Party.  However,  that  is  a  supposition  on  your  part — 
and  a  supposition  which  the  committee  cannot  accept  *  *  * 
I  think  that  it  is  only  fair  to  advise  the  witness — again  ad- 
vise the  witness — that  any  scruples  he  may  have  due  to  a  de- 
sire to  protect  friends  and  acquaintances,  is  not  a  legal  reason 


w»/«f.  at  458-59  (footnote  omitted). 
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for  declining  to  answer  the  questions  which  are  now  being 
put  to  von,  and  which  will  be  put  to  you  by  counsel."  187 

♦  *  *  *  *  *  * 

As  our  cases  make  clear,  two  quite  different  issues  regard- 
ing pertinency  may  be  involved  in  a  prosecution  under  2 
USC  §102.  One  issue  reflects  the  requirement  of  the  Due 
Process  Clause  of  the  Fifth  Amendment  that  the  pertinency 
of  the  interrogation  to  the  topic  under  the  congressional 
committee's  inquiry  must  be  brought  home  to  the  witness  at 
the  time  the  questions  are  put  to  him.  "Unless  the  subject 
matter  has  been  made  to  appear  with  nndisputable  clarity,  it 
is  the  duty  of  the  investigative  bod}',  upon  objection  of  the 
witness  on  grounds  of  pertinency,  to  state  for  the  record  the 
subject  under  inquiry  at  that  time  and  the  manner  in  which 
the  propounded  questions  are  pertinent  thereto.*'  Watkins  v 
United  States,  354  US.  at  214,  215.  See  Barenblatt  v  United 
States,  360  US,  at  123. 124.  The  other  and  different  pertinency 
issue  stems  from  the  prosecution's  duty  at  the  trial  to  prove 
that  the  questions  propounded  by  the  congressional  com- 
mittee were  in  fact  "pertinent  to  the  question  under  inquiry'" 
by  the  committee.  "Undeniably  a  conviction  for  contempt  un- 
der 2  USC  §  192  cannot  stand  unless  the  questions  asked  are 
pertinent  to  the  subject  matter  of  the  investigation.''  Baren- 
blatt, supra  (360  US  at  123).  "[T]he  statute  defines  the  crime 
as  refusal  to  answer  'any  question  pertinent  to  the  question 
under  inquiry.*  Part  of  the  standard  of  criminality,  there- 
fore, is  the  pertinency  of  the  questions  propounded  to  the 
witness."  Watkins,  supra  (354  US  at  208).  See  Wilkinson  v 
United  States,  365  US,  at  407-409,  413;  Braden  v  United 
States,  365  US,  at  433,  435,  436;  Sacher  v  United  States,  356 
US  576,  577,  2  L  eel  2d  987,  988.  78  S  Ct  842:  Sinclair  v 
United  States,  279  US  263,  296,  297,  73  L  ed  692,  699,  49  S  Ct 
268.  These  two  basically  different  issues  must  not  be  blurred 
by  treating  them  as  a  single  question  of  "pertinency." 

With  regard  to  the  first  issue,  it  is  evident  that  the  petitioner 
was  not  made  aware  at  the  time  lie  was  questioned  of  the 
question  then  under  inquiry  nor  of  how  the  questions  which 
were  asked  related  to  such  a  subject.  The  chairman  made  no 
opening  statement,  and  the  petitioner  heard  no  other  wit- 
nesses testify.  The  resolution  creating  the  subcommittee  re- 
vealed nothing.  It  was  merely  a  general  resolution  authorizing 
the  creation  of  a  subcommittee  to  act  for  the  Committee. 
Committee  counsel  simply  advised  the  petitioner  that  the  com- 
mittee had  previously  heard  evidence  regarding  Communist 
activity  at  Cornell,  and  that  he  proposed  to  ask  the  petitioner 
"certain  matters  relating  to  your  activity  there.*'  As  to  his 
own  activity  there  the  petitioner  freely  testified.  When  the  pe- 
titioner declined  to  give  the  names  of  other  people,  no  clear 
explanation  of  the  topic  under  inquiry  was  forthcoming. 

It  is  also  evident,  however,  that  the  thoughts  which  the 
pot  it  ioner  voiced  in  refusing  to  answer  the  questions  about 


1ST  T<1.  at  4G0-G2  (footnotes  omitted  ;  omissions  in  original). 
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other  people  can  hardly  be  considered  as  the  equivalent  of  an 
objection  upon  the  grounds  of  pertinency.  Although  he  did 
indicate  doubt  as  to  the  importance  of  the  questions,  the 
petitioner's  main  concern  was  clearly  his  own  conscientious 
unwillingness  to  acl  as  an  informer.  It  can  hardly  be  con- 
sidered, therefore,  that  the  objections  which  the  petitioner 
made  at  the  time  were  "adequate,  within  the  meaning  of  what 
was  said  in  Watkins,  supra  (354  US  at  214,  v2ir>),  to  trigger 
what  would  have  been  the  Subcommittee's  reciprocal  obli- 
gation had  it  been  faced  with  a  pertinency  objection."  Baren- 
blatt,  supra  (360 US  at  124). 

We  need  not  pursue  the  matter,  however,  because,  in  any 
event,  it  is  clear  that  the  Government  at  the  trial  failed  to 
carry  its  burden  of  proving  the  pertinence  of  the  questions. 
See  Bowers  v.  I  rnited  States.  92  App  IX  J  79,  202  F2d  447.  452. 
The  first  step  in  proving  that  component  of  the  offense  was  to 
show  the  subject  of  the  subcommittee's  inquiry.  Wilkinson  v 
United  States.  365  US,  at  407.  As  related  above,  the  Govern- 
ment offered  documentary  evidence  of  statements  made  by 
the  chairman  of  the  subcommittees  at  two  hearings  in  Albany 
which  tended  to  show  that  those  subcommittees  were  investi- 
gating Communist  infiltration  in  the  Albany  or  "capital"  area. 
particularly  in  the  field  of  labor.  The  Government  pre- 
sented one  witness  who  testified  that  the  petitioner's  hearing 
was  a  continuation  of  the  Albany  hearings,  and  that  the  sub- 
ject of  those  hearings  was  Communist  infiltration  in  the 
Albany  area.  He  disavowed  any  implication  that  the  topic 
under  inquiry  was  Communism  either  at  Cornell  or  in  edu- 
cational institutions  generally. 

Yet  the  questions  which  the  petitioner  was  convicted  of  re- 
fusing to  answer  obviously  had  nothing  to  do  with  the  Albany 
area  or  with  Communist  infiltration  into  labor  unions.  It  can 
hardly  be  seriously  contended  that  Cornell  University  is  in 
the  Albany  area.  Indeed,  we  may  take  judicial  notice  of  the 
fact  that  Ithaca  is  more  than  one  hundred  and  sixty-five 
miles  from  Albany,  and  in  an  entirely  different  economic  ami 
<>-eoo-niphic  area  of  New  York.  The  petitioner  was  asked  noth- 
ing about  Albany  or  the  Albany  area.  So  far  as  the  record 
shows,  he  knew  nothing  about  that  subject.  lie  was  asked 
nothing  about  labor  or  labor  unions.  So  far  as  the  record 
shows,  he  knew  nothing  about  them.  lie  was  asked  nothing 
about  any  possible  connection  between  Cornell  or  its  graduate 
school  and  Communist  infiltration  in  Albany.  Yet  the  peti- 
tioner was  basically  a  cooperative  witness,  and  there  is  noth- 
ing in  the  record  to  indicate  that,  except  for  giving  the 
names  of  others,  he  would  not  have  freely  answered  any 
inquiry  the  subcommittee  wished  to  pursue  with  respect  to 
these  subjects.  It  is  true  that  the  transcript  of  the  testimony 
of  two  witnesses  at  the  Albany  hearings  established  that. 
in  addition  to  testifying  about  Communist  infiltration  into 
labor  unions  in  the  Albany  area,  they  had  been  willingly  led 
into  some  testimony  about  Communist  activities  by  the  peti- 
tioner and  others  at  Cornell.  I>ut  that  excursion  can  ha  idly 
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justify  a  disregard  of  the  Government's  careful  proof  at  the 
petitioners  trial  of  what  the  subject  under  inquiry  actually 
was.  The  pertinence  of  the  interrogation  of  those  two  wit- 
nesses is  not  before  us.  The  pertinence  of  the  petitioner's 
interrogation  is. 

In  enacting  '2  USC  ^  1$J,  th^  Congress  invoked  the  aid  of 
the  federal  judicial  system  to  protect  itself  from  contuma- 
cious conduct.  Watkins,  supra  ( '554  US  at  207) .  "In  fulfillment 
of  their  obligation  under  this  statute,  the  courts  must  accord 
to  the  defendants  every  right  which  is  guaranteed  to  de- 
fendants in  all  other  criminal  cases."'  Id.  354  US  at  208.  "One 
of  the  rightful  boasts  of  Western  civilization  is  that  the 
[prosecution]  has  the  burden  of  establishing  guilt  solely  on 
the  basis  of  evidence  produced  in  court  and  under  circum- 
stances assuring  an  accused  all  the  safeguards  of  a  fair  pro- 
cedure."' Irvin  v  Dowel,  366  US  717,  729,  6  L  ed  2d  751,  760,  81 
S  Ct  1639,  (concurring  opinion) .  Among  these  is  the  presump- 
tion of  the  defendant's  innocence.  Sinclair  v  United  States, 
279  US,  at  296,  297;  Flaxer  v  United  States,  358  US,  at  151. 
It  was  incumbent  upon  the  prosecution  in  this  case  to  prove 
that  the  petitioner  had  committed  the  offense  for  which  he 
was  indicted.  One  element  of  that  offense  was  the  pertinence 
to  the  subject  matter  under  inquiry  of  the  questions  the  peti- 
tioner refused  to  answer.  We  hold,  as  a  matter  of  law,  that 
there  was  a  failure  of  such  proof  in  this  case.  Sacher  v 
United  States,  350  US  576,  2  L  ed  2d  987.  78  S  Ct  842:  see 
Sinclair  v  United  States,  279  US  at  298,  299 ;  Braden  v  United 
States.  365  US  at  436, 437. 

We  do  not  decide  today  any  question  respecting  the  power 
or  legislative  purpose  of  this  subcommittee  of  the  House 
Un-American  Activities  Committee.  Nor  do  we  reach  the 
large  issues  stirred  by  the  petitioner's  First  Amendment 
claims.  Our  decision  is  made  within  the  conventional  frame- 
work of  the  federal  criminal  law,  and  in  accord  with  its 
traditional  concepts.  In  a  word,  we  hold  only  that  the  Gov- 
ernment failed  to  prove  its  case.188 

Sixth  Amendment 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right 
to  a  speedy  and  public  trial,  by  an  impartial  jury  of  the  State  and 
district  wherein  the  crime  shall  have  been  committed,  which,  district 
shall  have  been  previously  ascertained  by  law.  and  to  be  informed 
of  the  nature  and  cause  of  the  accusation ;  to  be  confronted  with  the 
witnesses  against  him;  to  leave  compulsory  process  for  obtaining 
Witnesses  in  his  favor,  and  to  have  the  assistance  of  counsel  for  his 
defense. 

REPRESENTATION    BY   COUNSEL 

A  congressional  committee  hearing  is  not  a  criminal  proceeding, 
therefore,  no  constitutional  right  to  counsel  exists. 

1H*  Id.  at  467-72  (footnotes  omitted  ;  brackets  in  original). 
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House.  Rule  XI  2(k)(3)  provides  that  witnesses  at  investigative 
hearings  may  be  accompanied  by  counsel. 

In  the  Senate  the  privilege  of  a  witness  to  have  advice  of  counsel 
depends  upon  the  committee  and  their  rules  may  \ar\  greatly.  The 
general  practice  of  Senate  committees  is  to  permit  counsel  with  limited 
privileges. 

A  committee  rule  which  gives  a  witness  the  right  to  advice  of 
counsel  does  not  confer  upon  counsel  the  right  to  engage  in  oral 
argument  with  the  committee.  However,  when  counsel  is  attempt- 
ing to  raise  an  objection  to  the  procedure,  such  objection  can  be 
ignored  only  at  the  risk  of  having  a  subsequent  contempt  prosecu- 
tion of  the  witness  dismissed  because  the  committee  failed  to 
observe  its  own  procedural  requirements. 

In  Yellin  v.  United  states.1*9 

Yellin  was  summoned  to  appear  as  a  witness  before  the  II<>u-e 
Committee  on  Un-American  Activities  which  was  investigating  the 
infiltration  of  Communists  into  the  steel  industry.  Yellin's  counsel 
telegraphed  the  general  counsel  of  the  committee,  requesting  that 
Yellin  he  permitted  to  testify  in  an  executive  session  because  that 
would  avoid  "exposing  witnesses  to  publicity".  Without  authorization, 
the  committee's  stall'  director  replied  by  telegram  that  the  request 
was  denied. 

At  the  beginning  of  the  hearing  several  days  later.  Yellin's  counsel 
tried  to  have  these  telegrams  read  into  the  record;  but  this  request 
was  denied  and  neither  Yellin  nor  his  counsel  was  permitted  to 
discuss  the  subject.  Without  specifying  the  committee's  refusal  to  hear 
him  in  executive  session  as  the  reason.  Yellin  refused  to  answer  ques- 
tions asked  him  by  the  committee,  and  he  was  indicted  for  violating 
2U.S'.C.ll92. 

At  the  trial  Yellin  contended  that  the  committee  had  violated  its 
own  Rule  IV,  which  provides  that  witnesses  shall  be  interrogated  in 
executive  session,  if  a  majority  of  the  committee  believes  that  his 
public  interrogation  might  "endanger  national  security  or  unjustly 
injure  his  reputation,  or  the  reputation  of  other  individuals'",  but 
Yellin  was  convicted  and  sentenced  to  a  line  and  imprisonment. 

The  Supreme  Court  reversed  the  conviction  holding  that  on  the 
record  in  this  case,  it  appeared  that  the  committee  violated  its 
own  rule  by  failing  to  give  consideration  to  the  question  whether 
interrogation  in  public  would  injure  Yellin's  reputation  and  by 
fail  ins:  to  act  on  his  request  that  he  be  interrogated  in  executive 
session:  and  that  the  conviction  for  refusal  to  testify  in  public  can- 
not stand. 

CONFRONTATION^  CAr.LTXG.  AND  CROSS-EXAMINATION  or  OTHER  WITNESSES 

A  witness  has  no  right  to  confront  or  cross-examine  other 
witnesses  appearing  before  the  committee.  Nor  does  he  have  a 
right  to  call  witnesses  in  his  behalf.  If  the  committee  chooses 
to  extend  either  or  both  of  these  privileges  to  a  witness,  the  privi- 


v*>YelliH  v.  United  States,  374  1*. S.  109  (1963).  ,. 

The  client  noted  that  even  thoujrh  the  committee  mar  refuse  to  hear  rounse 
raent    the  witness  cannot  be  deprived  of  the  rijrht  to  raise  the  objection  himself.    Yellin  v. 
United  States,  supra  at  13S  (dissentinp  opinion). 
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lege  is  subject  to  such  restrictions  as  the  committee  chooses  to 
impose.1'0 

In  1968  a  Senate  subcommittee  was  conducting  an  investigation  pur- 
suant to  a  Senate  resolution  authorizing  a  full  and  complete  study 
and  investigation  of  all  other  aspects  of  crime  and  lawlessness  within 
the  United  States  which  have  an  impact  upon  or  affect  the  national 
health,  welfare  and  safety  and  of  other  subjects. 

A  subpoena  was  issued  directing  Fort  to  appear  before  the  sub- 
committee. By  letter  Fort's  counsel  acknowledged  receipt  of  the  sub- 
poena and  submitted  the  following  requests  to  the  subcommittee : 

Hon.  Chairman  and  Members  of  the  Subcommittee  on  In- 
vestigations of  the  Committee  on  Government  Operations  of 
the  United  States  Senate : 

My  client,  Mr.  Jeff  Fort,  has  been  subpoenaed  to  appear 
before  this  committee  concerning  an  investigation  of  the 
\Yoodlawn  area  job  training  project,  Chicago,  111.,  funded 
by  the  Office  of  Economic  Opportunity.  On  behalf  of 
Mr.  Fort,  I  hereby  request  and  demand : 

1.  That  each  person  who  has  made  statements  or  presented 
evidence  before  this  subcommittee,  either  orally  or  in  any 
written  form,  including  by  affidavit,  which  tends  to  defame 
Mr.  Fort  or  otherwise  adversely  affect  his  reputation,  and 
any  persons  who  shall  hereafter  do  so,  be  called  to  appear 
personally  before  this  subcommittee  and  at  such  time  to  be 
confronted  personally  by  Mr.  Fort  and  his  undersigned  coun- 
sel, after  reasonable  notice  to  Mr.  Fort  and  said  counsel  of 
the  time  and  place  of  such  personal  appearance  by  each  such 
person. 

2.  That  the  undersigned  counsel  for  Mr.  Fort  be  permitted 
to  personally  orally  cross-examine,  in  a  reasonable  manner, 
said  persons  described  in  paragraph  1,  above. 

3.  Mr.  Fort  also  requests  and  demands  the  right  to  present 
additional  evidence  as  to  the  issues  described  in  paragraph  1, 
above. 

Respectfully  submitted. 

Marshall  Patxer 
Attornev  for  Mr.  Jeff  Fort. 


On  July  9,  1968,  pursuant  to  the  subpoena,  appellant  and 
his  counsel  appeared  before  the  Subcommittee,  and  at  that 
time  the  chairman  ruled  on  the  requests.  The  chairman  ruled 
that  the  first  request  would  be  granted  in  the  discretion  of 
the  Subcommittee  upon  appellant's  request  for  a  given  wit- 
ness. The  second  request  was  denied  as  being  unauthorized 
under  the  rules  of  the  Subcommittee.  A  ruling  on  the  third 
reouest  was  deferred  until  after  the  appellant  had  testified. 
The  chairman  then  asked  appellant  to  state  his  name  and 
appellant  did  so.  However,  when  appellant  was  asked  to  state 
his  address,  his  counsel  interjected  that  he  must  instruct  his 
client  not  to  participate  further  in  the  proceedings  without 


v»  United  State*  v.  Fort,  443  F.2d  670   (D.C.  Cir.  1970),  cert,  denied.  91  S.  Ct.  2253 

aim). 
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the  right  to  cross-examination.  The  chairman  again  denied 
this  request  and  appellant  was  again  asked  to  state  his 
address;  thereupon  the  appellant  and  his  counsel  withdrew 
from  the  hearing  room.191 

*  *  *  *  *  *  >;: 

Fort  was  convicted  for  Contempt  of  Congress.  In  his  appeal,  he 
argued,  inter  alia,  that  the  subcommittee  erroneously  withheld  his 
constitutional  rights  to  confront  and  cross-examine  those  whom  he  al- 
leged had  defamed  him  and  to  introduce  evidence  in  his  own  behalf, 
and  that  his  refusal  to  testify  was  thereby  justified.  The  courl  held 
that: 

The  right  to  present  evidence  in  one's  own  behalf  and  to 
confront  and  cross-examine  one's  accusers  are  rights  designed 
to  protect  the  individual's  interest  when  the  Government 
seeks  to  impose  criminal  sanctions  upon  him.  But  the  plain 
fact  is  that  the  Congressional  investigation  with  which  we 
are  here  concerned  is  an  investigative  proceeding  and  not 
a  criminal  proceeding  and  in  such  proceeding  Congress  is 
not  empowered  to  adjudicate  criminal  sanctions  on  the  wit- 
ness. These  are  the  distinguishing  features  of  a  congressional 
investigation  that  cause  such  proceedings  to  be  outside  the 
guarantees  of  the  due  process  clause  of  the  Fifth  Amend- 
ment and  confrontation  right  guaranteed  in  criminal  pro- 
ceedings by  the  Sixth  Amendment.192 

Then  followed  a  discussion  of  congressional  precedents : 

The  right  of  cross-examination  has  in  the  past  been  granted 
to  some  witnesses  in  front  of  congressional  investigating 
committees,  specifically  during  the  Army-McCarthy  hearings 
of  1954.  Special  rules  for  this  unusual  proceeding  were  in  fact 
adopted  by  the  Committee  on  Government  Operations,  with 
a  limited  right  of  cross-examination  granted  to  Senator  Mc- 
Carthy (who  was  implicated  and  who  appeared  as  a  witness 
at  these  particular  hearings).  See  S.  Rep.  No.  -2507.  83d 
Cong..  2d  Sess.  2-3  (1954).  However,  the  rules  adopted  for 
that  hearing  specifically  provided  that  u[b]ecause  of  the 
peculiar  nature  of  the  current  controversy  and  the  unusual 
problems  created  because  of  the  individuals  involved,  these 
procedural  rules  are  not  in  any  way  to  establish  a 
precedent.''  *  *  * 

Analogous  authority  may  be  taken  from  the  procedures  fol- 
lowed by  the  committees  of  the  House  of  Representatives. 
There  is  no  provision  for  cross-examination  by  a  witness  in 
front  of  a  House  investigating  committee.  See  3  Hinds'  Prec- 
edents §1768  (1907).  However.  House  committees  have  on 
occasion  allowed  witnesses  to  cross-examine.  A  review  of 
the  precedents  indicates  that  committees  of  Congress  have 
allowed  cross-examination  of  witnesses  by  membe rs  or  by  per- 
sons who  were  not  members  of  Congress  in  certain  special 
types  of  proceedings.  These  include  impeachment  trials, 
investigations  looking  toward  impeachment,  proceedings  in- 


191  Td.  at  R74  (footnotes  omitted). 

192  Id.  at  67S-79  (footnote  omitted). 
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volying  the  privileges  of  a  Member  and  when  a  committee 
is  directed  to  determine  whether  there  have  been  violations 
of  the  election  laws.  Such  variances  in  committee  procedures 
from  the  procedures  followed  here  are  based  on  substantial 
differences  in  the  nature  of  the  investigations,  are  permissible 
under  the  power  of  a  committee  to  adopt  rules  of  procedure 
it  considers  to  be  appropriate  for  the  examination  of  witnesses 
in  a  given  investigation  and  do  not  help  appellant. 

This  is  merely  an  investigation  to  determine  and  report  the 
circumstances  surrounding  the  expenditure  of  moneys  ap- 
propriated by  Congress.193 

SPECIFICITY    OF    QUESTIONS 

One  cannot  be  held  guilty  of  criminal  contempt  for  refusing 
to  answer  a  question  the  intended  scope  of  which  is  so  uncertain 
that  if  he  attempts  to  answer  it  truthfully,  according  to  his 
understanding  of  the  meaning,  he  runs  the  risk  of  being  indicted 
for  perjury  because  others  understand  it  differently.194 

While  appearing  before  a  Senate  subcommittee,  a  witness  was  asked 
"whether  he  was  a  member  of  the  Communist  conspiracy"  when  he 
wrote  certain  books  which  had  been  purchased  by  the  State  De- 
partment and  distributed  in  United  States  Information  Centers. 

He  was  convicted  for  Contempt  of  Congress  but  the  court  of  ap- 
peals reversed  holding  that: 

The  Sixth  Amendment  to  the  Constitution  provides  that  in 
all  criminal  prosecutions  the  accused  shall  be  informed  of  the 
nature  and  cause  of  the  accusation.  So,  also.  Rule  7(c).  Fed. 
Rules  Crim.  Proc.  18  U.S.C.A.  This  required  in  the  present 
case  that  the  question  set  forth  in  the  indictment  be  definite 
enough  to  enable  the  accused  to  answer  it  with  knowledge  of 
its  meaning.  Unless  this  is  required  one  who  desires  to  answer 
a  question  truthfully  can  have  no  assurance  of  being  able  to 
do  so  because  of  uncertainty  of  the  meaning  attached  to  it  by 
the  interrogator.  In  United  States  v.  Lutt'nnore.  04  U.S.  App. 
D.C.  268.  215  F.2d  847.  we  held  void  for  vagueness  an  indict- 
ment charging  the  defendant  with  perjury  in  denying  before  a 
congressional  committee  that  he  was  a  sympathizer  of  Com- 
munism or  Communist  interests.  We  held  that  the  accused 
was  unable,  and  therefore  could  not  be  required,  to  defend 
against  so  vague  a  charge.  The  principle  applies  where  the 
question  is  so  vague  that  the  witness  is  unable  to  answer  with 
knowledge  of  its  meaning.  See  also.  Trmtb  v.  Unitied  States, 
08  U.S.  App.  D.C.  43. 232  F.2d  43. 47.  *  *  * 

One  cannot  be  held  guiltv  of  criminal  contempt  for  refusing 
to  answer  a  miestion  the  intended  scope  of  which  is  so  un- 
certain that  if  he  attempts  to  answer  it  truthfully,  according 
to  his  understanding  of  the  meaning,  he  runs  the  risk  of 
beino-  inflicted  for  perjurv  because  others  understand  it 
differentlv.10'' 


-""  Td  nt  fi«?n-«?i  (footnotes  omitted  :  brarkets  in  original). 
'm  O'Connor  v.  United  State*.  240  F.2d  404  (D.C.  Cir.  1956 
'M  Td.  at  405  (footnote  omitted). 


In  responding  to  the  Government's  contention  that  by  failing  to 
complain  of  the  vagueness  of  the  question  before  the  committee  he 
could  not  later  raise  the  issue  in  his  defense  at  his  trial  for  contempt, 

the  court  said: 

We  dealt  with  a  similar  problem  in  Bovn  rs  \.  United  StaU  ?, 
92  U.S.  App.  D.C.  79,  202  F.2d  447.  where  we  held  thai  the 
question  of  pertinency  could  be  raised  al  the  trial,  though  it 
had  not  been  raised  before  the  committee.  We  pointed  out  t  hat 
the  Fifth  Amendment  privilege  against  self-incrimination  is 
a  personal  privilege  which  must  be  seasonably  asserted,  else 
it  is  waived,  but  that  pert  inency  of  the  quest  ion  is  an  essent  ial 
element  of  the  crime  of  contempt  and  must  be  proved  at  the 
trial.  It  is  true  that  pertinency  is  made  an  essential  element 
by  the  statute  defining  the  crime,  while  definiteness  is  not.  *  *  * 
But  the  Sixth  Amendment  to  the  Constitution  makes  definite- 
ness an  essential  element  of  every  crime.  For  this  reason 
definiteness.  as  well  as  pertinency,  must  appear  at  the  trial 
itself.196 


199  Id.  at  405-06  (footnote  omitted). 


INVESTIGATION  OF  THE  EXECUTIVE  BRANCH— LACK 
OF  JUDICIAL  PRECEDENT 

Against  the  power  of  the  Congress  to  secure  through  its  investiga- 
tory process  information  relevant  to  its  legislative  responsibilities,  and 
its  power  of  oversight  as  to  the  administration  of  the  laws,  has  been 
proffered  the  doctrine  of  "executive  privilege,"  Tins  "privilege"  has 
been  invoked  by  the  President  to  refuse  to  release  certain  information 
to  congressional  committees  or  to  a  House  of  the  Congress,  or  to  pro- 
hibit an  executive  branch  person  from  testifying  before  committees. 

The  doctrine  has  been  raised  in  situation-  when  it  has  beieii  alleged 
that  the  "use  of  the  power  is  necessary  to  exercise  [the  President's] 
Executive  functions  effectively,  i.e.,  where  it  is  required  for  the  proper 
conduct  of  the  foreign  affairs  of  the  nation  or  in  the  interesl  of 
military  security,  or,  generally,  for  the  furtherance  of  the  efficiency 
and  integrity  of  the  Executive  branch.  Such  a<  the  safeguarding  of 
frank  internal  advice  and  discussion  of  information  received  in  con- 
fidence, of  sources  of  confidential  information,  of  methods  of  investi- 
gation, and  of  the  reputation  of  possibly  innocent  persons  from  the 
disclosure  of  unreliable  accusation-".''7 

On  occasion,  an  executive  branch  person  has  refused  to  appear 
before  a  congressional  committee  under  the  compulsion  of  a  sub- 
poena, but  has  treated  the  action  as  an  invitation  to  appear  and  has 
stated  that  he  would  do  so  voluntarily. 

The  basic  questions  concerning  the  extent  of  executive  privilege 
as  it  applies  to  congressional  requests  for  information  from  the  Ex- 
ecutive remain  unresolved.  The  Supreme  Court  decision  in  United 
States  v.  Nixon,198  specifically  disclaimed  deciding  whether  or  to 
what  extent  the  doctrine  of  executive  privilege  could  be  used  to  with- 
hold information  from  the  Congress.  There  is  little  legal  authority 
on  the  scope  of  Congress  authority  to  obtain  information  from  the 
Executive.  Xo  executive  officer  has  ever  been  cited  for  contempt  of 
Congress.  The  reason  for  this  lack  of  precedent  is  that  mosl  congres- 
sional requests  for  information  from  the  Executive  have  been  settled 
informallv. 

A  Senate  Committee  Print  entitled  ""Refusals  by  the  Executive 
Branch  to  Provide  Information  to  the  Congress  1964r-1973,"  Subcom- 
mittee on  Separation  of  Powers  of  the  Committee  on  the  Judiciary, 
U.S.  Senate.  93d  Congress,  -2.1  Session.  November  29,  1974,  provides 
a  survey  of  executive  branch  refusals  to  provide  information  I 
Congress.  The  survey  shows  that  most  reluctant  executive  branch 
witnesses  who  are  requested  or  who  are  subpoenaed  to  appear  before 
a  congressional  committee  generally  refuse  to  testify  on  the  ground 
of  executive  privilege  prior  to  their  formal  appearance  before  the 


*  Kramer  and  Marcnse.  "Executive  Privilege— A  Stndy  of  the  ivrio.1   I 
Gpo   WoQb    T,   Ppv   827   890-900  (1961)   < 'footnote  omitted). 
1P»41SU.S.  683  (1974). 
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committee.  To  reach  a  mutually  acceptable  compromise  the  committee 
and  the  executive  official  involved  then  usually  negotiate  on  the  scope 
of  the  desired  testimony  or  documents  to  be  presented. 

Congressional  committees  have  not  yet  adopted  formal  procedures 
for  handling  assertions  of  executive  privilege.  Since  no  executive 
official  has  thus  far  been  cited  by  the  Congress  for  contempt,  the 
appropriateness  of  congressional  practices  for  ruling  on  claims  of  ex- 
ecutive privilege  or  of  any  other  objections  to  testify  made  by  the 
executive  official  remain  necessarily  speculative.199 


"»  Jumcy  v.  MacCracken,  294  U.S.  125  (1935). 


APPENDIX 

FORMS 

SUBPOENA  AD  TESTIFICANDUM 

United  States  of  America 
Congress  of  the  United  States 


To 


(name  of  person) 

,  Greeting: 

(address) 

Pursuant  to  lawful  authority.  YOU  ARE  HEREBY  COM 
MANDED  to  appear  before  the  Senate  Committee  on 

of  the  Senate  of  the  United  Stales,  on  Forthwith 

(name  of  committee) 

,  at o'clock m..  at   their  committee   room, 

(date)  (hour) 

,  Senate  Office  Building,  Washington,  I ).('..  then  and 

(number) 

there  to  testify  what  you  may  know  relative  to  the  subject  matters 

under  consideration  by  said  committee,  and  produce  your  personal 

financial  records  for  the  period ,  to  date,  includ- 

(date) 

ing  cancelled  checks,  check  stubs,  deposit  slips,  bank  statements,  records 

of  loans,  securities,  insurance  policies  and  income  tax  returns,  together 
with  records  of  all  businesses  or  enterprises  in  which  you  have  or  have 
had  an  interest. 

Hereof  fail  not,  as  you  will  answer  your  default  under  the  pains  and 
penalties  in  such  cases  made  and  provided. 

To to  serve  and  return. 

(name  of  officer) 

Given  under  my  hand,  by  order  of  the  committee,  this 

day  of ,  in  the  year  of  our  Lord 

(month) 

one  thousand  nine  hundred  and 

(year) 

Chahvnan,  Senate  Committee  on 


(83) 


SUBPOENA   DICKS  TECUM 

Pursuant  to  lawful  authority',  you  arc  ht  n  by  commandi  d  to  furnish 

to  the on at at  their  committee 

(committee)  (date)  (time) 

room ,  Washington,  i  >.(  .  205     , 

(room  number  and  office  building) 

pursuant  to any  and  all  records  appertaining 

(authority) 

to  or  involving Such  records  to  include 

(subject) 

within  your  control  or  custody  or  within  your  means  to   produce. 

Hereof  fail  not.  as  you  will  answer  your  default  under  the  pains 
and  penalties  in  such  cases  made  and  provided. 

To  rule  to  serve  and  return. 

Given  under  my  hand,  by  order  of  the  committee,  this 

/s/ 
Chairman. 

(  S."  I 


PETITION  FOR  WRIT  OF  HABEAS  CORPUS  AI) 
TESTIFICANDUM 

In  Re:  Hearings  of  the  Special  Subcommittee  on  Intelligence,  Com- 
mittee on  Armed  Services.  House  of  Representatives:  Misc.  \<>. 
94-73. 

Petition  for  Writ  of  Habeas  Corpus  Ad  Testificandum 

The  Special  Subcommittee  on  Intelligence,  Committee  on  Armed 
Services,  House  of  Representatives,  by  its  Chairman,  respect  fully  rep- 
resents to  the  Court  as  follows : 

(1)  One  George  Gordon  Liddy  is  a  necessary  witness  at  hearings 
before  said  Subcommittee. 

(2)  The  said  George  Gordon  Liddy  is  currently  in  the  custody  of 
the  United  States  Marshal,  District  of  Columbia,  and  the  Superin- 
tendent, District  of  Columbia  Jail. 

Wherefore,  the  petitioner  moves  that  this  Court  issue  a  Wril  of 
Habeas  Corpus  Ad  Testificandum,  directed  to  the  United  States  Mar- 
shal, District  of  Columbia;  and  the  Superintendent.  District  of  Co- 
lumbia Jail,  ordering  the  release  of  the  said  George  Gordon  Liddy 
into  the  custody  of  the  said  United  States  Marshal  for  the  District  of 
Columbia,  or  into  the  custody  of  one  of  his  authorized  deputies,  to 
testify  before  the  Intelligence  Subcommittee  relative  to  the  above- 
captioned  matter. 

LrciEX  X.  Nedzi, 
Chainnan,  Special  Subcommittee  on  Intelligence. 

Let  this  Writ  of  Habeas  Corpus  Ad  Testificandum  issue  as  of  this 
16th  day  of  July  1973. 

John  J.  Sirica, 

Chief  Judg< . 

U.S.  District  Court  for  the  District  of  Columbia 

In  Re:  Hearings  of  the  Special  Subcommittee  on  Intelligence.  Com- 
mittee on  Armed  Services,  House  of  Representatives;  Misc.  No. 
94-73. 
To:  United  States  Marshal,  District  of  Columbia:  Superintendent, 
District  of  Columbia  Jail. 
You  are  hereby  commanded  to  produce  the  body  of  George  Gordon 
Liddy,  by  you  imprisoned  and  detained,  on  Friday.  July  20,  1973,  at 
10:00  a.m. /under  safe  and  secure  conduct  before  the  Special  Subcom- 
mittee on  Intelligence.  Committee  on  Armed  Services,  House  of  Rep- 
resentatives.  Room  2337  Rayburn  Office  Building,  Washington,  D.C., 
for  the  purpose  of  giving  testimony  before  said  Subcommittee,  and 
after  said  prisoner  shall  have  given  his  testimony  on  the  above  mat- 
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tor,  that  lie  be  returned  by  the  said  United  States  Marshal  for  the 
District  of  Columbia,  or  one  of  his  deputies  to  the  custody  from 
whence  he  came. 

Witness  the  Honorable  Chief  Judge  of  said  Court  on  16th  day  of 
July,  1973. 

James  F.  Davey, 

Clerk. 
By  James  P.  Capitaxio. 

Deputy  Clerk. 


FORM  OF  A  RESOLUTION  OF  AKBEST  OF  WITNESSES  TO 
APPEAR  BEFORE  A  COMMITTEE,  ADOPTED  BY  THE 

SENATE  IX  1<.):>1 

Whereas  the  Senate  Committee  on has  reported 

(name  of  committee) 

to  the  Senate  that  subpenas  have  been  issued  for 

(names  <>r  persons) 
and  that  these  persons  are  important  witnesses,  accessary  to  the  suc- 
cessful conclusion  of  inquiries  being  conducted  by  the  committee  pur- 
suant to  Senate  Resolution , Congress, session,  and 

that  the  said  persons  have  not  been  Located  for  service  despite  diligent 
search  on  the  part  of  persons  employed  by  the  committee,  and  peace 
officers  assisting  the  committee  and  that  thereafter  new  subpenas  call- 
ing for  the  appearance  of  these  persons  were  handed  to  the  Sergeant 
at  Arms  of  the  Senate,  pursuant  to  the  policy  recommendation  of  the 
Committee  of  the  Senate,  with  the  request  that 

(name  of  committee) 

he  endeavor  to  make  service  of  these  subpenas  through  all  the  facilit  ies 
at  his  command  and  that  the  Sergeant  at  Arms,  after  using  great  dili- 
gence  in  endeavoring  to  Locate  the  said  witnesses  and  to  serve  them,  has 
reported  to  the  chairman  of  the  committee  that  he  had  been  unable  to 
effectuate  service:  and  that  the  committee  lias  reasonable  cause  to  be- 
lieve and  does  believe  that  the  named  persons  will  not  appeal'  in  re- 
sponse to  subpenas  hut  are  in  hiding  or  have  left  the  United  States  in 
order  to  evade  the  service  of  subpenas  upon  them  and  will  continue  to 
he  unavailable  for  service  of  subpenas  upon  them  in  order  to  avoid 
testifying  before  the  committee :  and 

Whereas  the  appearance  and  testimony  of  the  witnesses  name.! 
before  is  material  and  necessary  in  order  that  the  committee  may  prop- 
erly execute  the  functions  assigned  to  it  and  may  obtain  information 
necessary  as  a  basis  for  proposed  Legislation  :  It  is  therefore 

Resolved,  That  the  President  of  the  Senate  issue  warrants  com- 
manding the  Sergeant  at  Arms  of  the  Senate,  or  such  persons  as  max 
be  deputized  by  him.  to  take  into  custody  the  bodies  of 
;  and  to  bring  the  said  persons  before  the  Senate 

(names  of  persons)  .  .  . 

Committee  on at  Washington,  District  of  Columbia, 

(name  of  committee) 

or  if  the  said  committee  l>e  no  Longer  in  existence  when  the  arrest  is 
made,  before  the  bar  of  the  Senate  or  such  appropriate  standing  com- 
mittee as  the  Senate  may  designate,  then  and  there  to  answer  such 
questions  pertinent  to  the  matter  under  inquiry  as  the  said  committee. 
the  Senate  itself  or  such  appropriate  committee  as  the  Senate  may 
desio-nate ; 

That,  for  the  purpose  of  executing  warrants  issued  in  accordance 
with  this  resolution  the  Sergeant  at  Arms  of  the  Senate  may  by  all- 
inclusive  order  or  orders  deputize  all  law-enforcement  officers  of  the 
Federal  Government ;  and 
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That  the  Senate  Committee  on ,  the  Senate 

(name  of  committee) 

itself  or  such  appropriate  standing  committee  as  the  Senate  may  desig- 
nate, may  discharge  any  of  the  persons  taken  into  custody  under  the 
authorization  of  this  resolution  upon  proper  assurance  by  recognition, 
or  otherwise,  that  he  will  appear  to  give  testimony  when  required  to 
do  so.  The  committee,  the  Senate,  or  such  appropriate  committee  as  the 
Senate  may  designate,  may  require  such  assurances  as  it  deems  neces- 
sary, not  to  exceed  $25,000  for  any  one  witness. 

For  the  purpose  of  discharging  any  person  from  custody  and  order- 
ing assurances,  one  member  of  the  said  committee,  or  of  an  appropri- 
ately designated  committee  of  the  Senate,  shall  be  a  quorum. 


FORM  OF  A  RESOLUTION  OF  ARREST  ( )F  WITNESSES  TO 
APPEAR  BEFORE  THE  BAR  OF  THE  SENATE,  ADOPTED 

IN  THE  SENATE  IN  1934 

Whereas  the  committee  of  the  Senate,  elected  pursuant  to  S.  Res. 

, Congress, session,  has  submitted  a  report 

to  the  Senate ;  and 

Whereas  it  appears  from  such  report  that of 

(name  of  person) 

,  was  on duly 

(name  of  city  and  state)  (date) 

served  with  a  subpena  to  appear  forthwith  before  such  committee, 
in  Washington,  District  of  Columbia,  and  then  and  there  to  testify 
relative  to  subject  matters,  and  to  produce  specified  files,  records,  and 
books,  pertinent  to  the  matter  under  inquiry;  and 

Whereas  it  appears  from  such  report  that  the  said 

has  failed,  declined,  and  refused,  in  dis- 

(name  of  person) 

obedience  of  such  subpenas,  to  produce  all  files,  records,  and  book.-: 
and 

Whereas  the  appearance  and  testimony  and  correspondence,  rec- 
ords, files,  and  books  are  material  and  necessary  in  order  that  the  com- 
mittee may  properly  execute  the  functions  imposed  upon  it  and  ob- 
tain information  necessary  as  a  basis  for  such  legislation  as  the  Sen- 
ate may  deem  necessary,  concerning : 

(subject  matter) 

Therefore  be  it 

Resolved,  That  the  President  of  the  Senate  issue  his  warrant  com- 
manding the  Sergeant  at  Arms,  or  his  deputy,  to  take  into  custody 
the  body  of  the  said before  the 

(name  of  person) 

bar  of  the  Senate  and  to  bring  with  him  the  correspondence,  memo- 
randa, books,  files,  and  records  referred  to  and  then  and  there  to 
answer  such  questions  pertinent  to  the  matter  under  inquiry  with 
reference  to  facts  regarding  correspondence,  memoranda,  books,  and 
files  as  the  Senate  may  propound,  and  to  keep  the  said 

(name  of  person) 

in  custody  to  await  the  further  action  of  the 
Senate. 

(91) 


FORMS  OF  SENATE  CONTEMPT  RESOLUTIONS 

[The  following  forms  of  resolutions  have  been  utilized  by  the  Senate 
to  cite  certain  witnesses  for  contempt :] 

S.  Res 

In  the  Saute  of  the  United  States, 


-  (date) 

Resolved,  That  the  President  (or  President  pro  tempore)  of  the 
Senate  certify  the  report  of  the  Committee  on 

j,  ,  i       T-r    .,     ,   ~  _,  (name  of  committee) 

of  the  lnited  States  Senate  as  to  the  refusal  of 

(name  of  person) 

to  answer  questions  before  the  Committee    (or  Subcommittee)    on 

said  refusal  to  answer  being 

(name  of  committee) 

pertinent  to  the  subject  matter  under  inquiry  together  with  all  the 
facts,  in  connection  therewith,  under  the  seal  of  the  lnited   States 

Senate  to  the  United  States  attorney  for  the  District  of 

,  to  the  end  that  the  said 

(name  »f  district)  (name  of  person) 

__ may  be  proceeded  against  in  the  manner  and  form  pro- 
vided bv  law. 
Attest : 

S,  eretayy. 

S.  Res 


///  flic  Semite  of  tin   tJn'itM  Stat,  s. 


(date) 

Resolved,  That  the  President  (or  President}  pro  tempore)  of  the 
Senate  certify  the  report  of  the  Committee  on 

(name  of  committee) 

of  the  United  States  Senate  on  the  appearance  of 

(name  of  person) 

and .-j ! before  the  Senate  Committee 

(name  of  person) 

(or  Subcommittee)  on on 

(name  of  committee)  (date) 

^.  in  Washington,  District  of  Columbia,  at  which  they — 

(1)  refused  to  produced  books  and  records  lawfully  subpoenaed  to 
be  produced  before  the  said  committee,  and 

(%2)  failed  to  appear  or  to  produce  the  said  books  and  records  pur- 
suant to  the  order  and  direction  of  the  chairman  with  the  approval  of 
the  committee  before on , 

(hour)  (date) 
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together  with  all  the  facts  in  connection  therewith,  under  the  seal  of 
the  United  States  Senate,  to  the  United  States  attorney  for  the  Dis- 
trict of ,  to  the  end  that  the  said 

(name  of  district) 

and may  be 

(name  of  person)  (name  of  person) 

proceeded  against  in  the  manner  and  form  provided  by  law. 
Attest: 

Secretary. 

S.  Res 

///  the  Senate  of  the  United  States. 


(date) 

Resolved,  That  the  President   (or  President  pro  tempore)   of  the 

Senate  certify  the  report  of  the  Committee  on 

of  the  United  States  Senate 

(name  of  committee) 

on  the  appearance  of 

before  the  Senate 

(name  of  witness) 

Committee  on 

(name  of  committee) 

(or  subcommittee  of  a  committee)  as  to  refusal  of 

on 

(name  of  witness)  (date) 

in  Washington,  District  of  Columbia — 

(1)  to  answer  questions  propounded  to  him  pertinent  to  the  subject 
matter  under  inquiry; 

(2)  to  produce  books  and  records,  lawfully  subpoenaed  to  be  pro- 
duced before  the  said  Committee  on 

;  and 

(name  of  committee) 

(3)  to  appear  on or  to  produce  the 

(date) 

said  books  and  records  pursuant  to  the  order  and  direction  of  the 

chairman  witli  the  approval  of  the  committee  before 

on . 

(hour)  (date) 

said  refusal  to  answer  and  to  produce  the  aforementioned  papers  being 
pertinent  to  the  subject  matter  under  inquiry,  together  with  all  the 
facts  in  connection  therewith,  under  the  seal  of  the  United  States 
Senate  to  the  United  States  attorney  for  the  District  of . 

(name  of  district) 

to  the  end  that  the  said may  be 

(name  of  witness) 

proceeded  against  in  the  manner  and  form  provided  bv  law. 
Attest: 

Secretai^y. 


FORMS  USED  BY  PRESIDENT  OR  PRESIDENT  PR< ) 
TEMPORE  CITING  WITNESS  FOR  CONTEMPT 

[The  following  forms  are  used  by  the  President  (or  President  pro  tempore)  of 
the  Senate  to  transmit  a  resolution  adopted  by  the  Senate  or  "Statement  of 
Fact"  by  a  committee  citing  a  witness  for  contempt  to  the  Said  United  States 
attorney  for  presentation  to  the  grand  jury  for  proceeding  against  the  witness 
as  provided  for  by  law.] 

Form  When  Senate  Adopts  Resolution 

To  the  United  States  Attorney  for  the  District  of  Columbia  (or 
name  of  other  judicial  district)  : 

•  The  undersigned,  the  President  (or  President  pro  tempore)  of  the 
Semite  of  the  United  States,  pursuant  to  Senate  Resolution , 

_  (number) 

( Congress^ session),  agreed  to  on 

.  .  (date) 

an  official  engrossed  copy  of  which  is  hereto  attached,  certifying  the 
report  of  the  Senate  Committee  on concerning 

(name  of  committee) 
,  does  hereby,  under  the  seal  of  the  Senate, 

(name  of  person) 

certify  to  you,  as  the  United  States  attorney  for  the District  of 

(number) 

,  an  official  printed  copy  of  Senate  Report 

(name  of  judicial  district) 

No. , Congress, session,  contain- 
ing facts  relative  to  the  refusal  of  said to  answer 

(name  of  person) 

questions  propounded  to  him  as  a  witness  before  the  Committee  on 

(or  said  subcommittee  of  a  committee) 

(name  of  committee) 

of  the  Senate  (and  any  other  charges,  as  "for  departing  from  the  hear- 
ing without  leave") ;  said  report  having  been  submitted  to  the  Senate 
on (legislative  day. )  by  Mr. , 

(date)  (date)  (name  of  Senator) 

from  the  said  Committee  on ,  and  ordered  to 

(name  of  committee) 

be  reprinted. 

In  Testimony  Whereof,  I  hereunto  subscribe  my  name  and  affix  the 
seal  of  the  Senate  of  the  United  States  of  America  at  the  city  of  Wash- 
ington, this  the th  day  of ,  A.D. 

(month)  (year) 

President  (or  President  pro  temporte)  of  the 
Senate  of  the  United  States  of  America. 

Attest: 

Secretary  of  the  Senate  of  the  United  States. 

Fokm  for  "Statement  of  Fact  by  Committee"  When  Congress  Is 
in  Sine  Die  Adjournment 

To  the  United  States  Attorney  for  the  District  of  Columbia  (or 
District  of )  : 

(name  of  district) 
(95) 
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The  Senate  being  in  sine  die  adjournment,  the  undersigned,  the 

President  (or  President  pro  tempore)  of  the  Senate  of  the  United 
States  of  America,  pursuant  to  the  provisions  of  title  2,  section  194. 
United  States  ('ode,  hereby  certifies  to  you,  under  the  seal  of  the 
Senate,  a  printed  statement  of  facts  reported  to  and  filed  with  me  by 
the  Chairman  of  the  Committee  on (if 

(name  of  committee) 

a  special  committee,  add:  'duly  created  by  the  Senate,'),  constituting 

the  refusal  of to  produce 

(name  of  person) 

certain  books,  papers,  records,  and  documents  as  summoned ;  the  refusal 
of  the  said to  answer  certain 

(name  of  person) 

questions  pertinent  to  the  subject  under  inquiry:  the  facts  concerning 
the  destruction,  alteration,  and  mutilation  of  certain  of  the  said  docu- 
ments, and  the  transcript  of  the  committee's  hearings  in 

(date) 

In  Testimony  Whereof,  I  hereunto  subscribe  my  name  and  affix 
the  seal  of  the  Senate  of  the  United  States  of  America  at  the  city  of 
Washington,  this  the th  day  of A.D. 

(month)  (year) 


Attest 


President  (or  President  pro  tempore)  of  the 
Senate  of  the  United  States  of  America. 


Secretary  of  the  Senate  of  the  United  States. 


Report  and   Statement  of  Facts  by  Committee  ix  Pkoceedix'gs 
Against  for  Contempt  of  the  Sexate 

To  the  President  of  the  Sexate.  Greeting: 

Pursuant  to  lawful  authority,  there  is  reported  to  you  herewith,  for 

filing,  a  statement  of  fact  constituting  the  refusal  of 

(name  of  person) 

fo  produce  certain  books,  papers,  records,  and  docu- 
ments as  summoned:  and  the  refusal  of  the  said 

(name  of  person) 

to  answer  certain  questions  pertinent  to  the  subject  under  inquiry: 
and  the  facts  concerning  the  destruction,  alteration,  and  mutilation  of 
certain  of  the  aforesaid  documents:  and  the  transcript  of  this  Com- 
mittee's hearings  reflectino-  false  statements  by  the  said 

in  connection  with  certain  of  the  records  aforesaid. 

(name  of  person) 

It  is  respectfully  requested,  pursuant  to  title  2,  United  States  Code, 
sections  192  and  104.  that  the  President  (or  President  pro  tempore)  of 
the  Senate  certify  the  attached  statements  of  facts  under  the  seal  of 
the  Senate  to  the  appropriate  United  States  attorney,  whose  duty  it 
shall  be  to  bring  the  matter  before  the  grand  jury  for  its  action. 


Chairman,  Senate  Committee  on 


I  A  statement  of  facts  is  attached  including  any  questions  and 
denials  to  answer,  etc.] 


SUBPENA  TO  ROBERT  M.  SIIELTOX 

Received 

Oct   11  9  29  AM  '65 
U.S.  MARSHAL 
BIRMINGHAM,  ALA. 
Copy 

United  States  of  America 

CONGRESS  OF  THE  UNITED  STATES 

_     Robert  M.  Shelton 

lo — 

— — ,  Greeting: 

PURSUANT  to  lawful  authority,  YOU  ARE  HEREBY  COM- 
MANDED to  be  and  appear  before  the  Committee  on  Un-American 
Activities  of  the  House  of  Representatives  of  the  United  States,  or 
a  duly  appointed  subcommittee  thereof,  on  October  19,  1965  at  tvn 
o'clock,  a.m..  at  their  Committee  Room,  226  Cannon  House  Office 
Building,  Washington.  D.C..  then  and  there  to  testify  touching  mat- 
ters of  inquiry  committed  to  said  committee,  and  not  to  depart  with- 
out leave  of  said  committee. 

YOU  ARE  HEREBY  COMMANDED  to  bring  with  you  and 
produce  before  said  committee,  or  a  duly  authorized  subcommittee 
thereof,  the  following: 

Items  called  for  on  the  attached  document  which  is  made  a  part  of 
this  subpoena 

HEREOF  FAIL  NOT.  as  you  will  answer  your  default  under  the 
pains  and  penalties  in  such  cases  made  and  provided. 
To  Louis  J.  Russell  /U.S.  Marshal,  to  serve  and  return. 
GIVEN  under  my  hand  this  7th  day  of  October,  in  the  year  of 
our  Lord,  1965. 

/S/    E.E.Willis 

Chairman — Chairman  of  Subcommittee — 
Member  Designate  of  the  Committee  on 
Un-American  Activities  of  the  House  of 
Representatives. 

Attachment  to  subpena  to  Robert  M.  Shelton,  dated  October  7.  1965  : 
(1)  All  books,  records,  documents,  correspondence,  and  memo- 
randa relating  to  the  organization  of  and  the  conduct  of  business 
and  affairs  of  the  Invisible  Empire,  United  Klans,  Knights  of  the 
Kn  Klux  Klan  of  America,  Inc.,  also  known  as  the  United  Klans 
of  America,  Inc..  Knights  of  the  Ku  Klux  Klan.  and  affiliated 
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organizations,  namely,  the  Alabama  Rescue  Service,  United 
Klansmen  of  America,  Whiteman's  Defense  Fund,  Christian  News 
Service,  in  your  possession,  custody  or  control,  or  maintained  by 
or  available  to  you  as  Imperial  Wizard  of  the  Invisible  Empire, 
United  Klans,  Knights  of  the  Ku  Klux  Klan  of  America,  Inc. 
also  known  as  the  United  Klans  of  America,  Inc..  Knights  of  the 
Ku  Klux  Klan. 

(2)  All  books,  records,  documents,  correspondence,  and  memo- 
randa in  your  possession,  custody  or  control,  or  maintained  by  or 
available  to  you.  in  your  capacity  as  Imperial  Wizard  of  the 
United  Klans  of  America,  Inc.,  Knights  of  the  Ku  Klux  Klan, 
which  the  "Constitution  and  Laws"  of  said  organization  authorize 
and  require  to  be  maintained  by  you  and  any  other  officer  of  said 
organization,  the  same  being  in  your  possession,  custody  or  control. 

(3)  Copies  of  unexecuted  forms  relating  to  applications  for 
membership,  application  and  issuance  of  charters:  copies  of 
Constitutions  and  by-laws:  manuals:  and  unexecuted  forms  and 
documents  used  by  Kligrapps  (Imperial,  Realm  and  Klan  or 
Klavern),  and  Klabees.  (Imperial,  Realm  and  Klan  or  Klavern), 
Grand  Dragons  (Realm).  Kleagles  (Imperial,  Realm,  Province, 
and  Klan  or  Klavern)  :  all  of  which  are  in  your  possession,  custody 
or  control,  or  available  to  you  as  Imperial  Wizard  of  the  Invisible 
Empire,  United  Klans.  Knights  of  the  Ku  Klux  Klan  of  Amer- 
ica, Inc..  also  known  as  the  United  Klans  of  America.  Inc.,  Knights 
of  the  Ku  Klux  Klan,  and  its  affiliated  organizations,  the  Alabama 
Rescue  Service  and  United  Klansmen  of  America,  and  which 
are  used  in  connection  with  the  business  and  affairs  of  said 
organizations. 

(4)  Copies  of  U.S.  Treasury  Department,  Internal  Revenue 
Service,  Form  1120,  ;*T'.S.  Corporation  Income  Tax  Return". 
for  the  fiscal  years  1961  through  June  30,  106."),  filed  by  you  as 
President  and/or  Imperial  Wizard.  United  Klans  of  America, 
Knights  of  the  Ku  Klux  Klan,  Inc..  with  the  United  States  Treas- 
ury  Department,  Internal  Revenue  Service. 

(5)  Copies  of  U.S.  Treasury  Department.  Internal  Revenue 
Service.  Form  1040,  "U.S.  Individual  Income  Tax  Return",  for 
the  calendar  years  1058  through  1064.  filed  by  you  as  an  individual 
taxpayer  with  the  U.S.  Treasury  Department,  Internal  Revenue 
Service. 
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